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This guide offers an overview of the legal aspects of buying and selling real estate in the requisite
jurisdictions. It is meant as an introduction to these marketplaces and does not offer specific legal
advice. This information is not intended to create, and receipt of it does not constitute, an attorney-
client relationship, or its equivalent in the requisite jurisdiction.

Neither the International Lawyers Network or its employees, nor any of the contributing law firms or
their partners or employees accepts any liability for anything contained in this guide or to any reader
who relies on its content. Before concrete actions or decisions are taken, the reader should seek
specific legal advice. The contributing member firms of the International Lawyers Network can advise
in relation to questions regarding this guide in their respective jurisdictions and look forward to
assisting. Please do not, however, share any confidential information with a member firm without first
contacting that firm.

This guide describes the law in force in the requisite jurisdictions at the dates of preparation. This may
have been some time ago and the reader should bear in mind that statutes, regulations, and rules are
subject to change. No duty to update information is assumed by the ILN, its member firms, or the
authors of this guide.

The information in this guide may be considered legal advertising.

Each contributing law firm is the owner of the copyright in its contribution. All rights reserved.
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KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER ARGENTINIAN LAW
INTRODUCTION.

Below you will find a brief outline of the
legal regulation of the acquisition of real
estate property in Argentina, which is
mainly governed by the Argentine Civil and
Commercial Code (“CCC”).

FORMS OF REAL ESTATE OWNERSHIP.

Argentine law regulates different forms of
real estate ownership. A brief summary is
provided below:

a)

b)

Sole Ownership.

Sole Ownership confers all the
powers to legally use and materially
and legally dispose of a real estate
property. All of the existing
constructions belong to the owner,
which are presumed to be built by
said owner, except evidence to the
contrary. This kind of ownership
extends to the subsoil and airspace,
with the exception of specific cases
determined by law. The owner is
also legally entitled to exclude third
parties from said real estate
property.

Joint Ownership.

Joint Ownership is the right over a
real estate property that belongs to
more than one person, where each
person owns an undivided share of
said property. Each co- owner can,
solely or jointly, use the common
property without altering its destiny,
and also, they can agree either the
use of the common property at
alternate times or the exclusive use
over determined parts of the
property.

Additionally, each co-owner can sell

d)
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or encumber his or her undivided
share without the assent of the
other co- owners, while the sale of
the whole property requires the
consent of all the co-owners. Each
co-owner is responsible for paying
the expenses corresponding to
his/her share, as well as of refunding
other co-owners the expenses which
they may have exceedingly incurred
in relation to their shares. Unless
otherwise agreed, every co-owner
may require the legal partition of
the ownership and the division of
the property.

Condominiums.

Condominium (propiedad
horizontal) confers rights of use and
disposal of an independent and
undivided share of a building (called
a functional unit) and the
proportional part of said building’s
common areas. The building’s
different parts, as well as the rights
arising from them, are
interdependent. This type of
property exercised over the
functional unit, which may consist in
a flat, a commercial property or
other space with  functional
independence and direct or indirect
access to a street. The condominium
is governed by internal regulations
which are incorporated to the title
deed.

Residential Developments.

This category comprises country
clubs, gated communities, industrial,
commercial or nautical parks or any
other type of residential
developments regardless of their
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destiny (temporal or permanent
homestead or commercial), also
including those with mixed uses, in
accordance with local administrative
regulations. The residential
developments are considered a type
of condominium.

The main characteristics of these
developments are enclosure of the
development, existence of common
and individual areas and the
existence of an internal regulations.
All of the common and exclusive
parts and areas are interdependent,
as well as the rights over them,
forming a non-divisible whole.

Aspects in connection with
authorized areas, dimensions, uses
and other urbanistic elements of
residential developments are
governed by local administrative
regulations of each jurisdiction.

Surface rights.

Surface right is a temporary right
over a third party’s real estate
property, which confers to its holder
the power to use and dispose the
legal right to plant, forest or
construct in said property (or a right
over existing plantations,
forestations or constructions),
comprehending property’s terrain, soil
and/or subsoil, in accordance with
the terms and conditions set forth in
the deed title. The third party
remains the owner of the real estate
property.

The term of the surface right cannot
exceed seventy years for
constructions, or fifty years for
plantations and forestations, both
terms considered as from the date

f)

of acquisition of the surface right.
The term can be renewed as long as
it does not exceed said maximum
terms.

The owner of the property keeps his
right to sell and dispose of the
property as long as it does not
interfere with the existing surface
right. During the agreed term, the
surface right holder may transfer
and encumber the constructions
without the prior consent of the
owner.

Usufruct.

Usufruct confers the right to use a
third party’s real estate property. This
right can apply over a whole
property or just a share of said
property. This right can only be
granted by the owner of the
property.

Usufruct can be granted for life if
the holder of the right is an
individual or for a maximum of 50
years if the holder is a corporation.

lll. LEGAL FORMALITIES IN RELATION TO REAL
ESTATE OWNERSHIP ACQUISITION.

a) Preliminary Purchase Agreement.
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Under Argentine law, all transfers or
creation of rights over real estate
properties must be granted as a
public deed before a notary. The
notary must conduct due diligence
to verify the soundness of the title
of the seller over the relevant
property, obtain certificates
attesting the ownership and the
inexistence of injunctions preventing
the transfer. The notary also acts as
a withholding agent of the taxes
connected with the transfer.
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Although it is not mandatory, usually
seller and buyer execute a
preliminary purchase agreement
(boleto de compraventa) of the real
estate property, in order to agree on
the terms of the transaction while all
the required formalities for
executing the transfer deed are
complied with.

In order to enter into the
preliminary purchase agreement
each of the parties must: (i) have
general capacity in terms of the CCC
as for the performance of legal acts;
(ii) have an Argentine tax ID number;
and (iii) in the case of individuals
married under community property
regimes, obtain their spouse’s assent
tothesale.

Preliminary purchase agreements
usually include: (i) the identification
of the parties; (ii) the price and
payment terms; (iii) a detailed
description of the property to be
acquired; (iv) the current condition
of the property to be acquired; (v)
time of conveyance of the
possession over the property; (vi)
tax treatment of the transaction;
(vii) general obligations of the
parties; (viii) appointment of a
notary public for the granting of the
transfer deed; and (ix) provisions in
connection with parties’ failure to
compliance with their respective
obligations.

b) Transfer Deed.

Once the due diligence of the title has
been completed and the certificates
have been obtained, which usually takes
about 30 days, the parties shall grant
the transfer deed which has
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substantially the same content as the
preliminary purchase agreement.

Parties may directly sign the transfer
deed and not sign a preliminary
purchase agreement.

The notary public is usually chosen by
the buyer. The fees of the notary usually
range from 1 % to 1.5 % of the purchase
price. The fees and expenses relating to
the due diligence over the title to the
property are usually paid by the seller,
while the remaining fees are paid by the
buyer.

c) Registration with the Real Estate
Registry.

The final stage for acquiring property is
the registration of the transfer deed
with the Real Estate Registry of the
jurisdiction where the property is
located. Once registered, the buyer’s
ownership over the property is
enforceable before third parties. Such
registration entails certain fees which
are usually comprised in the notarial
fees and are also assumed by the buyer.

The times involved in the registration of
the deed will depend on the relevant
jurisdiction, but in average this should
take between 1 and 2 months.

IV. TAXES.

Please find below an outline of the main
taxes involved in the sale of real estate
property according to the latest tax reform.

a) Real Estate Transfer Tax.

Pursuant to the recent abrogation of
the Real Estate Transfer Tax (“ITI”)
effective July 2024, individual tax
residents (“individuals”) are not taxed
upon the disposition of real property
acquired prior to January 1, 2018 (“the
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date”).

If the real estate property was acquired
after the date, individuals are taxed at
a 15% tax rate over net income (sale
price minus acquisition cost).

The transference of any rights over real
estate property is also taxed at a 15%
tax rate (net income) if such rights
were also acquired after the date (this
includes the transfer of participations
in real estate trusts).

b) Corporate Income Tax (CIT).

Local companies selling real estate
must pay CIT over the sale of real
estate property at a progressive tax
rate over the net income, according to
the following criteria (for the period
2024):

a) if the net income of the
company does not exceed ARS
34,703,523.08 in the fiscal year,
a 25% tax rate applies;

b) if the net income exceeds ARS
34,703,523.08 but is less than
ARS 347,035,230.79, a fixed
amount of ARS 8,675,880.77
must be paid, plus a tax rate of
30% over the income exceeding
ARS 34,703,523.08; and

c) if the net income exceeds ARS
347,035,230.79, a fixed amount
of ARS 102,375,393.08 must be
paid plus a tax rate of 35% over
the income exceeding ARS
347,035,230.79.

c) Stamp Tax.

This is a tax levied by each of the
provinces in Argentina and the City of
Buenos Aires which in broad terms
applies over the purchase price or the

V.

VI.
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registered value of the property,
whichever is higher. The tax rate varies
in each local jurisdiction. Usually, this
tax is borne in equal parts by the seller
and the buyer.

AGENTS.

Real Estate agents may be used by either
buyer or seller of real estate property, but
their  participation in real estate
transactions in not mandatory. The agent
fees are not determined by law and may
differ from one jurisdiction to another.
Usual fees range from 3 % to 4 % of the
purchase price.

SPECIAL CASES.

a) Frontier Securities Zone Act (Decree
15,385/44 as Amended) (“FSZA”).

The FSZA regulates the acquisition by
foreign individuals or foreign companies
of rural real estate assets and certain
urban real estate assets located in
frontier zones. It also regulates the
acquisition of shares in companies
which own said real estate assets, as
well as corporate  restructuring
operations of said companies.

The regulation of the FSZA considers
the following to be foreign companies:
(i) companies incorporated abroad from
Argentina, (ii) companies incorporated
in  Argentina, in which foreign
companies or individuals hold the
majority stake or have sufficient votes
to make decisions in shareholders’
meeting; and (iii) companies in which
foreign shareholders own more than
25% of the corporate capital.

Under the FSZA, all acquisitions of real
estate assets located in frontier zones
or shares of companies which own said
assets require clearance from
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governmental authorities, with the
exception of assets located in certain
cities or urban assets which have a
surface of less than 5,000 square
meters, must be previously approved by
the Internal Affairs Secretary.

In order to obtain said approval, foreign
companies must make a filing with the
Internal Affairs Secretary, including
certain forms provided by said
governmental entity, certain corporate
information (e.g. corporate bylaws,
appointment of board members, latest
financial statements, identification of
shareholders), certificates of criminal
record of the board members and an
investment project to be conducted in
the real estate property to be acquired.
The filing should be made by the
investor.

The authorization is granted by way of
exception and depends on showing that
the investor (or its shareholders and
officers) has not been convicted of
crimes affecting national security and
proposing an investment project for the
development of the acquired real estate
asset. The investment project s
analyzed in the light of the following
criteria: (i) that the project is declared of
national, provincial or municipal interest
by the competent authority; (i)
purports to the social and economic
development of the region where it is
located; (iii) it will be implemented in
underdeveloped zones; and (iv) it
mainly employs Argentine workers.

Protection of Rural Lands Ownership
Act (Act 26,737) (“PRLO”).

The PRLO limits the ownership or
possession of rural land by foreign
individuals or companies (which are
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referred to as Foreign Owners).

In December 2023, the PRLO was
abrogated through Presidential Decree
70/2023. However, this has been
challenged before the courts and an
injunctive relief has suspended the
abrogation for the time being.

Rural Land is defined as any real estate
asset located outside the limits of cities.
It provides that all Foreign Owners
cannot own or possess more than 15%
of the total rural land of Argentina.
Likewise, Foreign Owners cannot own or
possess more than 15% of the total rural
land in each Province or Administrative
Department.  Additionally,  Foreign
Owners of the same nationality cannot
own or possess more than 30% of the
rural land owned by Foreign Owners.
Moreover, a single Foreign Owner
cannot own more than 1,000 hectares in
the core area or an equivalent surface in
other locations to be determined by the
governmental authority. Finally, Foreign
Owners cannot hold an interest on rural
land adjacent to bodies of water of
certain importance. Moreover, any
change in the composition of the
corporate capital of local companies’
owners of rural land should be informed
to the authorities to verify compliance
with the PRLO.

The PRLO considers the following to be
Foreign Owners: a) Individuals of foreign
nationality (although there are some
exceptions for foreign nationals who
have resided in Argentina for more than
10 years, or have Argentine children, or
have been married to an Argentine
national for more than 5 years); b)
Companies, incorporated in Argentina
or abroad, whose capital is owned in
more than 51% (or a sufficient
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percentage to adopt decisions in
shareholders’” meetings) by foreign
individuals or companies.

The regulations of the PRLO provide
that in the case of usufruct and surface
rights, it will only control the owner of
the property and not the holders of said
rights.

The PRLO has created a National
Registry of Rural Land which oversees
compliance with the PRLO.

The application of the PRLO is triggered
when dealing with the acquisition of
real estate assets or participation in
companies which own real estate assets
which qualify as rural land. As noted
before, the PRLO bans the acquisition of
rural exceeding 1,000 hectares in the
core area, or adjacent to bodies of
water of certain importance, or in
excess of the 15% maximum of the rural
land allotted to Foreign Owners at
national, provincial and municipal level.

Before the granting of the deed of

acquisition of the rural real estate asset
the intervening notary must procure
with the National Registry of Rural Land
a certificate of clearance, confirming
that the above limits are not breached
by the intended transaction. If the
certificate of clearance is not obtained
the transaction cannot be implemented.

“UVA” mortgage loans.

UVA mortgage loans are a new form of
mortgage loans aimed at the purchase,
repair or expansion of real estate
property. They are granted by both
public and private banks and represent
a comparative advantage over other
forms of mortgage loans, since they
offer a more convenient interest rate.

These loans are expressed in Purchasing

Value Units (“UVAs”), which reflect the
average construction cost of one square
meter and are updated based on the
Consumer Price Index. This is an exception
to the general prohibition of adjusting
based on inflation.

ILN Real Estate Group - Buying and Selling Real Estate Series
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KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER AUSTRALIAN LAW

INTRODUCTION

The majority of land in Australia consists of
freehold title. Registration of ownership of
freehold title is recorded using the Torrens
system. The Torrens system is a system of title
by registration. This means that an interest will
only be a legal interest if it is registered on title.
Once the interest is registered, that interest is
indefeasible and takes priority over all other
interests. Both the vendor selling the land and
the purchaser purchasing the land execute a
legal document transferring ownership. Once
settlement of the property has occurred, the
transfer document is registered. Each State
and Territory in Australia has its own register.
The purchaser becomes the registered
proprietor of the land, which is recorded on the
Torrens title register. The registered proprietor
is issued with a specific certificate of title for
the property which contains a unique volume
and folio number and a plan identifying the
land, details of any restrictions (e.g. a covenant)
affecting the land and details of any
encumbrances (e.g. mortgage). Titles may
comprise of land or spaces defined by a plan.

In recent years, property settlements and
registration of interests on the Torrens system
have been effected electronically through the
Property Exchange Australia platform (“PEXA”).
One of the key benefits of using PEXA is that

registration of interests is effected immediately.

Certificates of title were previously issued only
in paper, but now titles can be issued
electronically.

COMMON TYPES OF
TRANSACTIONS

Land

PROPERTY

In Australia you can sell or buy a vacant block of
land. Developers commonly subdivide large
blocks of vacant land into smaller blocks, which
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are then on-sold to purchasers. It is often a
condition of the land contract that purchasers
must commence and complete the construction
of a dwelling on the land within a certain
timeframe. The type of dwelling may be
controlled by restrictions imposed by the
vendor, or the planning authority (e.g. local
council) such as a covenant, building envelope
and/or design guidelines.

Residential Dwellings (Existing and Proposed)

Existing Dwellings

The purchase or sale of an existing residential
dwelling is a common transaction. This involves
the transfer of ownership of the land, including
any fixed dwelling, improvements and other
permanent fixtures on the property. The
property is usually sold to a purchaser in its
current condition and subject to all defects. It
is important for purchasers to undertake their
own due diligence enquiries concerning the
property and to be satisfied with its state and
condition. These enquiries should be
conducted before a contract is signed. The
contract of sale is prepared by the vendor.
Purchasers are entitled to attempt to negotiate
contracts in order to make them more even-
handed.

Proposed Dwellings

Purchasing “off-the-plan” involves purchasing a
dwelling that is yet to be built on a lot which is
yet to be created. Settlement occurs once the
subdivision has been registered (which creates
a title for the lot), and construction of the
dwelling has been completed. Off-the-plan
contracts are complex, but commonplace. Both
the land and what is being constructed on the
land may be subject to changes by the vendor.
Depending on the State and Territory, there can
be stamp duty savings when purchasing off-the-
plan. Settlement under an off-the-plan
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contract may take several years to settle, as the
vendor has a specified timeframe in which to
register the plan and construct the dwelling.
These types of contracts are typically drafted
on a vendor favourable basis, with the vendor
having flexibility regarding construction and
broad termination rights, especially if the
development does not proceed. A purchaser’s

right to terminate the contract is usually limited.

Residential, commercial and vacant land can be
purchased and sold “off-the-plan”. Selling “off
the plan”, is possible because of a legislative
regime which allows this.

Commercial Properties

Commercial properties include retail, industrial
and office spaces. The purchase or sale of a
commercial property may be in vacant
possession or subject to a lease (i.e. tenanted).
A property may comprise both commercial and
residential spaces (e.g. commercial space at
ground level, with adjoining residential space
upstairs). If the property is leased and is sold to
a purchaser subject to the terms of the lease, it
is important for the purchaser to review the
terms of the lease, especially if the purchaser is
relying on the rent for income. The sale of
commercial properties is usually a taxable
supply and subject to the payment of a Federal
Goods and Services Tax (“GST”). However, the
sale of leased property can be GST free if the
parties agree that it is the supply of a “going
concern”. To satisfy the going concern
exemption, certain requirements must be met.

Retail Properties

When buying or selling a retail property in
Australia, each state and territory has its own
specific retail legislation, which governs retail
premises, the lease provisions and disclosure
documentation. When purchasing a leased
property, it is important for a purchaser to
review the lease documentation. A failure to
do so could adversely affect the purchaser’s
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rights as the future landlord to enforce the
terms of the lease. Some leases have
termination rights, or rights under the retail
lease legislation for longer terms, and certain
rent review methodology. The applicable retail
lease legislation has a big impact on leases, so
leases are not always what they seem to be.

DIFFERENT METHODS OF SALE
Private Sale vs Auction
Private Sale

A property can be sold privately through a sales
agent or by private sale directly between a
vendor and a purchaser. In most cases, a
vendor will engage a real estate agent to sell
the property, as this can be more efficient, and
the vendor has the benefit of the real estate
agent’s brand, reputation and database of
potential purchasers. In these situations,
contracts may be negotiated and re-drafted to
suit both parties and may include agreed
conditions.

Auction

A property can also be sold at a public auction.
This involves the engagement of a real estate
agent, who is also an auctioneer. An auction
date is set by the vendor and interested buyers
can attend the property and submit their offers
by placing a public bid. Each State and Territory
has its own legislation which governs auctions.
Sales of property by auction are unconditional.
The contract is signed, and the deposit is paid
after the auction has concluded. Generally, the
vendor controls the bidding by setting a reserve
price, which is the minimum price a vendor will
accept for the property. Sometimes, the
bidding at a public auction does not reach the
vendor’s reserve price. When this occurs, the
property is “passed in” and the highest bidder
has the first right to negotiate with the vendor
at the reserve price. Generally, at auctions it is
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more difficult for a purchaser to renegotiate
the contract.

Expression of Interest vs Tender

There are methods of gauging interest in a
property without a public auction or directly
negotiating with a purchaser straight away.
Such methods may involve an expression of
interest or a tender.

Expression of Interest

The vendor of the property invites potential
purchasers to submit an expression of interest
(“EQNI”). This is a common method of sale for
high end or more bespoke properties. The EOI
form may be prepared by the real estate agent
or by the vendor’s solicitor. It contains details
of the purchaser, price and terms such as the
deposit, settlement period and special
conditions. The terms of the EOl make it clear
that the submission of an EOI does not create a
contract for the sale of the property. It is not
binding. Therefore, no legal rights or
obligations except those contained in the EOI
document are deemed to arise until a contract
of sale is executed and exchanged and the full
deposit is paid. The vendor may accept or
reject any EOI in its absolute discretion without
giving reasons and the vendor is not bound to
accept the EOI with the highest price or any EOI
received.

EOIs can be complying, or non-complying and a
vendor is free to accept either. Once the
parties are close to agreement on commercial
terms, a contract of sale must be entered into
to effect a binding transaction. With an EOlI,
purchasers can be more casual with their
proposal.

Tender

The vendor invites offers from tenderers for the
purchase of the property. The tender
document, which is usually prepared by the
vendor’s solicitor, sets out the terms of the
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tender and attaches a copy of the contract of
sale. The tenderer must deliver the tender to
the tender box in a sealed envelope. The
tender documents include the signed tender
form, signed contract documentation, including
guarantee and a cheque for the deposit.

The key difference between a tender and an
EOI is that each tenderer who lodges a tender is
deemed to have made an irrevocable offer to
purchase the property for the tender price and
on the terms and conditions of the tender and
the contract of sale. The offer made by the
tenderer remains open for acceptance by the
vendor for a certain period and it cannot be
revoked before that time by the tenderer.
Tenders can be complying, or non-complying
and a vendor is free to accept either. The
vendor is under no obligation to accept any
tender, which is not lodged in accordance with
the terms of the tender and is not bound to
accept the highest tender.

This method of selling is usually undertaken for
large residential and commercial properties,
like shopping centres, where the vendor prefers
to keep the sale as private as possible. If a
tender is accepted, there will be a binding
contract between the parties.

DOCUMENTATION
Sale Documents to be in Writing

Each State and Territory has its own specific
legislation, which requires that a contract for
the sale or disposition of an interest in land
must be in writing and signed by the person to
be charged. Contracts of Sale are typically
signed electronically.

Contract of Sale

Each State and Territory has available its own
standard contract of sale which is in a form
approved by the relevant peak body for lawyers
(e.g. applicable Law Society or Law Institute) or
real estate agents (i.e. the Real Estate Institute
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for the State or Territory) or both. The contract
of sale includes among other things the parties’
details, the property (and any inclusions) to be
purchased, the price and the settlement date.
It is important for purchasers to obtain legal
advice before entering into a contract of sale
and for vendors when having a contract
prepared.

Standard Conditions

Generally, a contract of sale will contain
standard or general conditions of sale, with the
ability for the parties to include additional
conditions as “special conditions” or to amend
the standard or prescribed conditions. In terms
of priority, the special conditions of a contract
will usually prevail over any standard or general
conditions. When preparing a contract of sale
for an off-the-plan purchase, conditions
imposed by statute must be included. The
requirements for each State and Territory vary.

Disclosure Requirements

The vendor disclosure requirements vary for
each State and Territory. In some States, a
vendor is required to disclose certain
information about the property in the form of a
vendor’s statement or disclosure statement or
by providing copies of certain prescribed
documents (e.g. title search, plan, drainage
diagrams, registered dealings on title and
council certificates). In other parts of Australia,
the disclosure regime does not exist or is very
limited, with a requirement for the vendor to
provide some statutory warranties about the
property. It is important that a purchaser
obtains legal advice and conducts its own due
diligence enquiries and is satisfied in relation to
all aspects of the property.

Statutory disclosure obligations provide some
protection to purchasers. Non-compliance by a
vendor with statutory disclosure obligations
may give a purchaser the right to terminate a
contract.
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Negotiated Amendments

If a purchaser or vendor has concerns or issues
regarding the property, then the parties can
negotiate any required amendments to the
proposed contract before it is signed and
exchanged. For example, does the contract
need to be conditional on the purchaser
undertaking due diligence enquiries or certain
works or obtaining reports which must be
satisfactory to the purchaser? Is there a
particular issue concerning the property (e.g.
contamination) which needs to be in a special
condition? Is the vendor obliged to carry out
works before settlement?

Conditional Contracts

It is not uncommon for the contract of sale to
be subject to certain conditions. An off-the-
plan contract is one example of a conditional
contract, as it is subject to the registration of a
plan of subdivision. A contract could also be
conditional on finance, the purchaser’s due
diligence enquiries (e.g. title and property
searches, building and pest reports), either the
purchaser or the vendor procuring a permit for
the property or the vendor agreeing to
complete certain works before settlement. It is
important that the condition is included in the
contract and drafted carefully to ensure that
the party relying on the condition can
terminate the contract without penalty if the
condition is not satisfied and is refunded any
deposit monies paid.

Terms Contracts

A terms contract is a special type of contract.
Except for Victoria and Western Australia, these
types of contracts are referred to as instalment
contracts. What constitutes a terms contract,
or an instalment contract will vary depending
on the applicable legislation of the State or
Territory. Terms contracts can be created
inadvertently. Care must be taken. Generally,
a terms contract can arise when a purchaser is
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obliged to make multiple instalments of the
price under a contract, or the purchaser is
entitled to possession or occupation of the
property before settlement. In some States,
the title to the property may be transferred
before the purchaser has paid the full price.
While in other States the use of these types of
contracts is either prohibited or their use is
severely restricted. Where terms contracts or
instalment contracts are permitted, the
relevant statutory requirements must be
strictly complied with to avoid creating a
contract which is voidable by the purchaser.
Terms contracts can impose restrictions on the
vendor’s ability to mortgage the property once
sold. Depending on the State or Territory, the
consent of the purchaser is required to any
mortgage of the property. Terms contracts are
not common but were used for the sale and
acquisition of rural properties (e.g. farms).
Legal advice should be obtained when you are
dealing with a terms contract or instalment
contract.

DIFFERENT TYPES OF OWNERSHIP

In Australia there are several distinct ways that
property can be owned.

Sole Proprietor

If a property is acquired by an individual or by a
single corporate entity, that individual or single
corporate entity will be recorded on the
certificate of title as the sole registered
proprietor.

Co-ownership

If two or more parties purchase property
together in Australia, those owners are co-
owners. The two types of co-ownership are
joint tenancy and tenancy in common. Careful
consideration as to how property is owned is
important as this can have implications for
stamp duty, estate planning, finance and tax
implications. The co-ownership of a property
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can be registered as joint tenants or as tenants
in common or a combination of both.

Joint Tenancy

A joint tenancy means that all co-owners own
the property jointly and equally and each co-
owner is entitled to the whole of the property.
This means that upon the death of any of the
joint tenants, the ownership share of the
deceased person automatically passes to the
surviving joint tenant/s equally. It is the right of
survivorship, which is the principal difference
between a joint tenancy and a tenancy in
common. It is important that legal advice be
obtained when determining whether a property
should be owned as a joint tenancy or as
tenants in common. A joint tenancy form of
ownership is commonly used by
spouses/domestic  partners. In certain
circumstances, a joint tenancy can be severed
and converted into a tenancy in common.

Tenants in Common

A tenancy in common allows two or more
parties to record and specify the percentage in
which they will own a share in the property.
This form of ownership is used when the
contribution to acquire the property is unequal
or where the ‘partners’ are not spouses. For
example, the transfer of land would refer to
shares as proportions. This type of ownership
allows each owner to separately deal with their
respective share of the property as they require.
This also includes transferring their share to a
third party or bequeathing their share in the
property under their will.  This form of
ownership is commonly used in business
acquisitions.

DUE DILIGENCE CONSIDERATIONS
Vendor disclosure requirements

A purchaser should be satisfied in relation to all
aspects of the property being purchased as
most contracts will be vendor-biased and once
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signed a purchaser will have little in the way of
rights, unless those rights are specifically
negotiated. It is important that purchasers
conduct their own due diligence as the
disclosure requirements imposed on vendors in
Australia varies from each State and Territory.
It is important that legal advice is obtained as
early as possible in the process. It is important
that a vendor obtains legal advice to ensure
they comply with any disclosure requirements
which are imposed by the applicable State or
Territory legislation. Otherwise, a failure to
comply may give a purchaser rights to
terminate a contract before settlement.

Caveat Emptor

The doctrine of caveat emptor or “let the buyer
beware” means that purchasers looking to buy
property in Australia should undertake their
own due diligence enquiries. Due diligence
enquiries can be conducted before a contract is
signed or the contract can be signed subject to
the purchaser undertaking its due diligence
enquiries and being satisfied with them within a
specified timeframe. The extent of those
enquiries will depend on the value of the
property.

Title Search

Conducting a title search of the property is the
first step. It is important to check that the
vendor who is selling the property is actually
the registered owner on title and to see a plan
of the land being purchased. In Victoria, a
person can sell land before that person has
become the registered proprietor of the
property. This can be achieved by providing a
purchaser with evidence of the right to sell,
such as the lodgement of a purchaser’s caveat.

Restrictions /Encumbrances

A search of the title and plan will reveal
information which is relevant for a purchaser.
Such information will show if a property is
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mortgaged or if there are restrictions,
easements or encumbrances (any registered
interests or third-party agreements which
affect or limit ownership or use of the land),
which burden the property and potentially limit
what a purchaser can do with the property. A
title search will also reveal if any third parties
have registered their interests, by a caveat or a
mortgage. When a vendor sells and settles the
property, the vendor must provide clear title at
settlement to the purchaser. All mortgages and
caveats must be removed by settlement. A
vendor warranty to provide clear title is
common in a contract.

Planning Checks

Purchasers should check the local planning
scheme or planning restrictions for the
property being purchased. This is important if a
purchaser has a particular use for the property.
In Australia such controls are achieved through
legislation and planning  policies and
instruments. Each State and Territory has its
own regulatory framework. Responsibility for
implementing those requirements is usually
with the State Government and the local
councils.  Contracts of sale often contain
conditions which provide that a purchaser buys
the property subject to all restrictions,
including those under the relevant planning
scheme. It is important that a purchaser is
satisfied that they can use the property for the
desired purpose. For example, is a permit
required for the proposed use? In certain
States, disclosure obligations will reveal the
relevant zoning of a property, but full enquiries
may be warranted.

Property Inspections

A physical inspection of the property by the
purchaser is important. They may include
expert building inspections and pest and
termite inspections. A purchaser should check
that the improvements to the property are
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sound and compliant with the applicable
building legislation. A contract of sale will often
include an acknowledgement that the
purchaser accepts the condition of the property
as at the day of sale. It is equally common that
the vendor need only deliver the property at
settlement in the condition it was in on the day
of sale. A contract can be conditional on the
purchaser obtaining a satisfactory pest/termite
inspection and if not satisfactory, then the
purchaser can terminate the contract.

Survey

Purchasers should check the title boundaries of
the property. Are all fences and improvements
erected within the title boundaries of the
property? If not, there could be issues in the
future if the owner of a neighbouring property
seeks to enforce its rights. The principle of
adverse possession means that a person may
claim land by long usage. The requirements for
adverse possession claims vary from State to
State. However, adverse possession claims are
not part of the land law in the Northern
Territory or the Australian Capital Territory.

Services

As the vendor disclosure regimes vary from
each State and Territory, it is important that a
purchaser is satisfied with the level and quality
of the services (i.e. water, sewerage, electricity
and gas) at the property. Do they exist? What
is the state and condition of the services at the
property? A failure to check for services could
result in a purchaser incurring substantial costs
if they need to be installed to the property and
connected.

Environmental Checks

Each State and Territory has its own regime for
dealing with contaminated land. Generally, the
person who causes the contamination is
responsible. However, if that person no longer
owns the land, or cannot be found, then the
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relevant authorities may require the owner of
the land to deal with any contamination issues.
It is important for purchasers to check the
environmental condition of the property,
especially if they have a particular use in mind
or the property may be contaminated.
Although this is less of an issue for existing
residential land, it is a relevant consideration
for industrial or commercial sites. If the land is
contaminated, certain uses may be prohibited
by the relevant planning regime, unless certain
requirements are met (e.g. remediation of the
land). If a purchaser is looking to use the
property sensitively (e.g. residential or
childcare), it is essential that the purchaser is
satisfied with the environmental condition of
the property. It is common in contracts of sale
for a vendor to sell a property in its current
condition and subject to any contamination. A
vendor will seek a release and indemnity from a
purchaser in respect of any claims which may
arise from contamination. If a vendor has a
contamination report, the report will often be
disclosed to the purchaser and the purchaser
will be expected to purchase the property
subject to that report.

Finance

If a purchaser requires finance to purchase the
property, then the contract can be made
conditional on the finance being obtained.

Land Tax and property taxes

When purchasing a property, it is important to
understand what recurring annual outgoings
are payable such as council rates, water rates,
land tax and other taxes (e.g. the commercial
property and industrial tax which is imposed in
Victoria). Land tax is calculated as a percentage
based on the value of land and is an annual
charge. The purpose of land tax is to assess an
owner of land on the aggregate value of all
taxable land they hold in a particular State or
Territory. Land tax is payable in each State and
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Territory in Australia except for the Northern
Territory. The thresholds for when land tax is
payable vary for each State and Territory and
tend to be increased on an annual basis.

If the property being purchased is held on trust,
a trustee surcharge may apply. New South
Wales, Queensland, Victoria and South
Australia have a trustee surcharge regime.
Depending on the State, different tax-free
thresholds apply for property held on trust.
Land tax is not payable by an owner who uses
the property as their principal place of
residence. Foreign owners are obliged to pay
additional absentee duty.

Leases

If the property is leased, then the sale of the
property will be subject to the lease, unless the
lease expires before settlement occurs. In
some States and Territories, leases of a certain
duration must be registered on title. If a
property is leased, this means that vacant
possession of the property will not be provided
to the purchaser at settlement. The type of
property (e.g. residential, commercial or retail)
will determine the type of lease. For example,
if the property is used for retail purposes (e.g. a
shop), then the lease will likely be a retail lease
and will be subject to the relevant retail
tenancy legislation. Each State and Territory
has its own retail tenancy legislation, which is
very prescriptive. It is important for a
purchaser to review the terms of the lease to
ensure it is enforceable, the vendor has been
complying with the retail tenancy legislative
requirements and there are no tenant rights in
addition to those contained in the lease.

GOODS AND SERVICES TAX

GST is a Federal tax of 10% introduced in
Australia on 1 July 2000 under A New Tax
System (Goods and Services Tax) Act 1999 (Cth).
It is similar to a value added tax, whilst the
primary liability for GST is on the vendor, or
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supplier, a contract may transfer responsibility
to the purchaser. GST is imposed on the
supplier in respect of taxable supplies.
Whether GST applies to a particular property
transaction will depend on whether the supply
is taxable.

Threshold Requirements

Whether a supply is taxable will depend on four
threshold requirements:

e Consideration (monetary or otherwise,
but not a gift);

e Australia (transaction must occur in
Australia);

e Registered entity (supply must be made
by an entity registered for GST); and

e Enterprise (supply must be made in the
course of an enterprise).

Just because a vendor is not registered for GST,
does not mean that GST is not payable on the
transaction. GST can still be payable if the
vendor is required to be registered for GST.

Whether Price Inclusive or Exclusive of GST

In property transactions, it is the vendor as the
supplier of the property who is primarily liable
to remit the GST to the Australian Taxation
Office (“ATO”). If GST is payable, then
purchasers should pay attention as to whether
the price for the property is inclusive or
exclusive of GST or GST free. If the purchase
price is exclusive of GST, the additional cost of
GST can be significant, depending on the price
for the property.

If GST is payable on a property transaction (i.e.
the four threshold requirements have been
satisfied), then the supplier (i.e. vendor) must
provide the purchaser with a tax invoice for the
GST. A contract of sale is not usually a valid tax
invoice. Stamp Duty is payable on the higher of
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market value and the purchase price for the
property plus GST.

GST Free Supplies
Not all supplies of property will attract GST.

Some supplies are treated as being GST free (i.e.

no GST is payable). The following are examples
of GST free supplies:

Sale of a farm

In order for the sale of a farm to be GST free,
the property must have been used as a farm for
5 years before the sale.

Going Concern

The sale of leased commercial/retail or
industrial property can be GST free. This is
referred to as the “going concern” exemption.
In order for the exemption to apply, certain
criteria must be satisfied:

e The purchaser is registered for GST;

e The vendor and purchaser agree in
writing that the supply of the property is
that of a going concern;

e The vendor must supply everything
necessary for the continued operation
of the enterprise (i.e. the enterprise of
leasing); and

e The vendor must carry on the business
until settlement.

If the going concern exemption is not satisfied,
it is critical that the contract contains a claw
back provision for GST. The claw back provision
will enable the vendor to recover the amount
of GST from the purchaser. It is important for
the claw back provision to remain enforceable
after settlement has occurred for a certain
period of time in case there is an issue. It is not
uncommon for a claw back provision to remain
enforceable for a number of years after
settlement.
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Input Taxed Supplies

The sale of existing residential property (i.e. not
new residential property) is input taxed. This
means that no GST is payable. Even if the
property is owned by a company, provided the
property has been used as residential premises,
it will be input taxed. New residential premises,
the sale of new residential or commercial
residential property will attract GST if sold in
the course of an enterprise.

Mixed Supplies

Certain supplies of property are considered to
be a “mixed supply”. That is, both taxable and
nontaxable (i.e. input taxed) for GST purposes.
An example of a mixed supply is the sale of
commercial or retail property, which also has
existing residential premises. It is important
that the contract deals with the mixed supply
issue. It will be necessary to apportion the
price and determine what portion of the
property constitutes the taxable supply and the
non-taxable supply.

Margin Scheme

If GST is payable on a property transaction, the
amount of GST payable can be reduced if the
vendor can adopt the margin scheme.
Developers prefer to apply the margin scheme
(if it is available) to the calculation of GST. It is
important to understand that the margin
scheme is not automatically available. Certain
criteria have to be satisfied before it can be
applied. Generally, a vendor can only sell
property using the margin scheme if they
purchased the property using the margin
scheme, or no GST was payable.

The application of the margin scheme will differ
depending on when the property was acquired:

o |f the property was owned by the
vendor as of 1 July 2000 (i.e. was
acquired before 1 July 2000 when GST
was introduced); or




[BUYING AND SELLING REAL ESTATE IN AUSTRALIA] E

e |If the property was acquired by the
vendor after 1 July 2000 (i.e. after GST
was introduced).

If the property was owned by the vendor as of
1 July 2000, then GST is calculated on the
margin or difference between the valuation of

the property as of 1 July 2000 and the sale price.

If the property was acquired by the vendor
after 1 July 2000, then GST is calculated on the
margin or the difference between the
acquisition cost (i.e. what the vendor paid for
the property) and the sale price (i.e. what the
vendor is now selling the property for).

Assuming the margin scheme is available, the
parties must agree in writing that it applies.
Such agreement is usually contained in the
contract, but it can sit outside of the contract.

GST Withholding Regime

Since 1 July 2018, purchasers of certain types of
residential premises and potential residential
land which are subject to GST are required to
withhold GST from the settlement proceeds
payable to the vendor and pay it to the ATO.

OTHER IMPORTANT CONSIDERATIONS
Cooling off

Generally, once a contract of sale for property
has been properly entered into, it is binding on
the parties. However, in Australia, certain
States and Territories have legislation which
provides a purchaser of residential property
with a statutory right to “cool off” under a
contract. The cooling off right means that
subject to certain conditions being met, a
purchaser may bring the contract to an end by
notice in writing to the vendor. The cooling-off
right has to be exercised within a specified
period of time from when the contract of sale
was signed (usually 3-5 business days).

Each State and Territory has their own
statutory requirements, including  the
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timeframe, the percentage of money to be
forfeited and the notice requirements, except
for Tasmania and Western Australia.
Depending on the State or Territory, there may
be some exceptions to the cooling off rights.
Exceptions may include if the property is
purchased at a public auction or within three
days of auction or is over a specified size. It is
important that legal advice is obtained if there
is a statutory right to cool off and a purchaser
wishes to exercise that right. If the cooling-off
right is not exercised in strict compliance with
the relevant legislation, then a purchaser will
be legally bound under the contract.

Stamp duty payable on acquisition of land (or
an interest in land)

If you acquire property in Australia, each State
and Territory requires ‘stamp duty’ to be paid
on the acquisition. Stamp duty is charged at a
flat rate or an ad valorem rate (based on the
value of the transaction). The rate of duty
payable on a property acquisition varies
between each State and Territory. It can also
depend on whether or not you are an ‘owner-
occupier’ or an investor. In some cases, the
location and nature of the property (whether
rural or suburban) can affect the rate of duty
payable. The timeframe for paying stamp duty
varies for each State and Territory and there
are various stamp duty concessions and
exemptions available. Generally, stamp duty is
payable by the purchaser. It is important to
understand how much stamp duty is payable in
any property transaction and to obtain legal
advice.

Depending on the State or Territory, you may
be able to apply for a stamp duty exemption or
reduction. This is generally where there is no
change in the underlying ownership. In
Australia, first home buyers can apply for a
stamp duty concession and in some States,
pensioners can also apply for a concession.
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Higher rates of duty are payable on property
acquisitions if you are a foreign purchaser. A
higher rate of duty is also imposed on trusts
with foreign beneficiaries who purchase
property.

In some jurisdictions, the relevant State
government has recently abolished stamp duty
on certain types of properties and replaced it
with a recurring annual commercial and
industrial property tax which is assessed
annually on the site (unimproved) value of the
land.

Landholder duty

Each State and Territory has its own landholder
duty regime, which imposes duty on certain
acquisitions of interests in companies and unit
trusts that own land.

Economic entitlements

A person who acquires an economic
entitlement (defined broadly to include the
entitlement to participate in the income, rent
or profit of the land, proceeds of sale or capital
growth) in relation to land is taken to have
acquired a beneficial ownership of the land. If
the arrangement does not specify the
percentage of economic entitlement, it is
deemed that the person has acquired a 100%
interest in the relevant land and duty will be
payable on the full value of the interest.

Verification of identity

It is a requirement of the land titles office in
each State and Territory that the identification
of the parties in a property transaction be
verified (“VOI”). VOI checks are intended to
protect against identity theft and fraudulent
land title transactions. This VOI requirement
applies to individuals as well as corporate
entities. The existence of the company must be
confirmed and the identity of the persons
signing on behalf of the company must be
verified. If an attorney has been appointed
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under a power of attorney, the attorney’s
identity must also be verified.

Solicitors are required to certify to the relevant
land titles office that the VOI checks have been
completed. This verification process is
particularly important due to property
transactions in Australia now being settled
online using PEXA. Verification checks are
usually completed by a solicitor for the party or
Australia Post. “Reasonable steps” are required
to verify the identity of a party. The Australian
Registrars National Electronic Conveyancing
Council has issued a “verification of identity
standard” (“Standard”). If the Standard is
followed, then that person is deemed to have
taken reasonable steps. If a person resides
overseas, the VOI check can be undertaken by a
notary public who certifies that they have
verified the identity of the party and provides
certified copies of the identity documentation
(e.g. passport and driver’s licence). The VOI
documentation is considered valid for 24
months and can be relied upon across multiple
conveyancing transactions.

Adjustments at settlement

In addition to the payment of the price and GST
(if applicable) by the purchaser to the vendor at
settlement, there is an adjustment of certain
annually payable outgoings. Subject to the
terms of the contract, certain outgoings are
apportioned between the vendor and
purchaser. The vendor is usually responsible
for all outgoings up to and including the day of
settlement and the purchaser is responsible for
all outgoings from settlement. The outgoings
which are commonly adjusted are council rates,
water rates, land tax (unless prohibited as is the
case in some jurisdictions), owners corporation
fees/levies and rental income (as applicable).

Settlement — using PEXA

PEXA is an electronic lodgement platform that
enables legal practitioners, conveyancers and
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financial institutions to prepare, lodge and
register land registry documents and effect
property settlements online in real time. Using
PEXA has led to a significant reduction in the
manual processing of paperwork by allowing
land registry documents to be lodged
electronically. PEXA also facilitates the transfer
of funds in real time.

Agents

It is common to engage a real estate agent
when selling property in Australia. Real estate
agents must be licensed and will require the
vendor to execute a sales authority or
agreement. Each State and Territory has its
own legislation which governs the real estate
industry. If a real estate agent is engaged, the
vendor will be required to pay the agent a
commission as agreed in the sales authority or
agreement. A common structure can be
negotiated. The trigger for payment of the
commission is usually when the contract
becomes unconditional. The vendor will also
be required to pay advertising and marketing
costs associated with the sale of the property.

Consultants frequently engaged

The types of consultants commonly engaged in
property transactions from time to time include
builders, building surveyors, land surveyors,
environmental and geotechnical consultants,
town planners, valuers, feasibility analysts,
architects and engineers. In addition to these
consultants, it is also important to obtain legal
and accounting advice.

Capital Gains Tax

Generally, tax is payable on the capital gains
made from selling property. However, this
does not apply to gains made from the sale of a
principal place of residence.

Death duties

Australia does not have a death duties regime.
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Windfall Gains Tax

A windfall gains tax (WGT) will apply to land
that is rezoned resulting in a capital improved
value uplift of more than $100,000. The WGT is
50% or 62.5% depending on the value of the
uplift. The liability to pay WGT is incurred by
the landowner when the rezoning occurs.
However, payment of the WGT can be deferred
until the earlier of:

e a dutiable transaction (e.g. a transfer of
the land affected by the WGT);

e 30 years after the rezoning; and

e a relevant acquisition in relation to a
corporate or unit trust landholder.

IMPORTANT FOREIGN INVESTMENT
CONSIDERATIONS

Foreign resident capital gains withholding

Foreign resident capital gains withholding
applies to vendors who sell certain taxable
property under contracts entered into from 1
July 2016. It applies to sales of property where
the contract price is $750,000 or more. The tax
rate is 12.5%. It imposes an obligation on
purchasers to withhold 12.5% of the price at
settlement and to remit it to the ATO if the
vendor is a foreign resident.

Foreign Investment Review Board - foreign
purchasers

The Foreign Acquisitions and Takeovers Act
1975 (Cth) (“FATA”), Foreign Acquisitions and
Takeovers Regulations 2015 (Cth) and the
Australian Federal Government’s specified
Foreign Investment Policy provide the
framework for dealing with a “foreign person”
or a “foreign government investor” who
propose to purchase property in Australia.
Depending on the type of property being
purchased, if you are a “foreign person” for the
purposes of FATA, you must apply for foreign
investment review board (“FIRB”) approval




[BUYING AND SELLING REAL ESTATE IN AUSTRALIA] H

prior to the property being transferred. This
means that contracts of sale for property by a
“foreign person” are typically conditional on
the purchaser obtaining FIRB approval within a
specified time. If FIRB approval is not obtained,
then the contract can be terminated.

A “foreign person” not only includes an
individual who is not ordinarily resident in
Australia, but it also includes:

e a corporation or the trustee of a trust in
which an individual not ordinarily
resident in Australia, a foreign
corporation or a foreign government
holds a substantial interest; and

e a corporation or the trustee of a trust in
which 2 or more persons, who together
hold an aggregate substantial interest,
are:

(a) not ordinarily resident in
Australia;

(b) a foreign corporation; or
(c) aforeign government entity.

A “substantial interest” for the purposes of the
above means an interest of 20% or more in the
relevant company or trust.

There are certain restrictions imposed when
dealing with the purchase of residential and
commercial property by “foreign persons”.
Generally, foreign persons are unable to
purchase existing residential dwellings unless
they are a temporary resident (at a minimum).
Foreign non-residents have the ability to
purchase ‘new dwellings’ within Australia. A
new dwelling is defined as being a dwelling that
has not been previously occupied or a dwelling
within a development that has not been
occupied for more than a total of 12 months.
These parameters aim to encourage the
creation of jobs within Australia and also
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increase the number of new residences being
developed.

There is no monetary threshold for the
purchase of residential property, but there is a
threshold for the purchase of developed
commercial property.

If you are a permanent resident in Australia or
if you are from New Zealand, exemptions apply
and FIRB approval is not required prior to
acquiring an interest in Australian property. If
you are a temporary resident, it is likely that
you will be granted FIRB approval to purchase
vacant land or a residential dwelling off-the-
plan, however, the approval is likely to be
subject to conditions.

The overarching policy objective behind the
FIRB’s regulation of foreign investment into
Australian companies and businesses is to
ensure that any proposed foreign acquisitions
are not contrary to Australia’s national interest.

OWNERSHIP STRUCTURE

When looking to acquire property in Australia,
it is important to consider the most appropriate
legal structure in which to own the property.
The key issues will be asset protection, taxation
issues, stamp duty, land tax, estate planning,
complexity and cost. It is important that
specific legal and accounting advice is obtained
before deciding upon what is the most
appropriate structure for ownership of the
property. The most common structures are
individual, company, trust, partnership and
joint venture. It is also possible to buy an
interest in a property by buying shares or units
in the ownership structure.

Individual

Ownership by an individual is the simplest
option. It means that all debts and liabilities
attached to the property will be the
responsibility of the individual. The individual
will have sole control of the property. An
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advantage of an individual is that if the
property is held as an investment and it is
subsequently sold and a capital gain is made,
the individual will be able to take advantage of
the 50% capital gains discount. The capital
gains tax is a Federal tax imposed on the capital
gains realised from the sale of assets. To take
advantage of the capital gains discount, the
property must be held by the individual for 12
months or more. If the property is held by a
foreign resident individual, the 50% discount is
removed or reduced on capital gains made
after May 2012. The main disadvantage with
individual ownership is that it does not offer
any asset protection. The individual’s creditors
will have the right to claim against the personal
assets of the owner, including the property.

Company

A company is a legal entity and has the same
rights and obligations as an individual person
but is subject to regulation by the Corporations
Act 2001 (Cth). This means that a company can
incur debt, can sue and be sued and it is taxed
as a separate legal entity. One of the
advantages of using a company to own the
property is that the liability of the owners of
the company (i.e. shareholders) to third parties
is generally limited to the amount (if any) which
is unpaid on their shares. There are public
companies and proprietary companies (i.e.
private). A proprietary company is simpler and
less expensive to administer than a public
company. The process for incorporating a
proprietary company in Australia is a relatively
straightforward process and inexpensive. A
company can be registered within a couple of
days. One disadvantage with using a company
structure is that if the property is sold and a
capital gain is made, the company cannot claim
the 50% capital gains discount on any resulting
capital gain.
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Trust

Under a trust structure, the trustee (who may
be an individual or company) holds all income
and capital (e.g. the property) on trust for the
beneficiaries. The beneficiaries can be
individuals, trusts or companies. The trust is
created by a document called a trust deed. The
trust is governed by the terms of the trust deed,
State or Territory legislation and the common
law.

Whilst the trustee must be a legal entity, the
trust is not a legal entity. It is merely a body of
rules around ownership, management and
control. The Torrens system of recording
ownership of land in Australia struggles to
recognize the existence of a trust as only the
trustee is registered on title. No particulars of
any trust are recorded in the register, which
provides anonymity, and also some flexibility.

There are three main types of trusts.

Discretionary Trust

A discretionary trust means that the trustee has
the discretion to distribute the income and
capital of the trust to a range of beneficiaries.
Discretionary trusts (also known as a family
trust) commonly have specified beneficiaries,
as well as classes of general beneficiaries
(which may include the family members of a
named beneficiary and associated companies
and trusts). Under a discretionary trust, the
trustee can but is not obliged to make
distributions, which consider the beneficiaries’
individual tax circumstances. A discretionary
trust may also provide a reasonable level of
asset protection as the beneficiaries of the trust
are generally not entitled to income or capital
until the trustee decides to make the
distribution. Another benefit of using a trust is
that a trust can take advantage of the 50%
capital gains tax discount if the trust held the
property for at least 12 months before it is sold,
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and the capital gain is distributed to an
individual or another trust.

Unit Trust

Under a unit trust, the beneficiaries (which are
referred to as unit holders) subscribe for units
in the trust. Each unitholder has a fixed
interest in the capital and income of the trust
that corresponds with the proportion of units
they hold. Units can be bought and sold. Unit
trusts have the benefit of conferring a clearly
defined entitlement and are considered to be
more appropriate than a discretionary trust for
non-family ventures.

Fixed Trust

Unlike a discretionary trust, a fixed trust is a
trust where beneficiaries have a fixed
entitlement. The trust deed fixes the
proportion of income and capital that each
beneficiary is entitled to throughout the
income year. With a fixed trust, the trust can
take advantage of the 50% capital gains
discount if there is a sale of the property where
a capital gain has been derived and the
property has been held for 12 months or more.

Joint Venture (with or without nominee)

A joint venture is another example of a
structure, which may be considered when
dealing with property. A joint venture is when
two or more parties come together in order to
undertake a specific project. For example, the
acquisition and development of a property.

The parties usually enter into a joint venture
agreement which contains the rights and
obligations of each joint venture party. Each
party is treated individually or separately for
tax purposes, so each party can use their own
preferred tax structure. In this type of joint
venture, a nominee is often used to hold the
joint venture property as bare trustee. The
nominee can provide a corporate identity for
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the joint venture and also act as the operator of
the joint venture.

Partnership (with or without nominee)

Another alternative structure to consider when
dealing with property is a partnership. Unlike a
joint venture, a partnership is an arrangement
between two or more entities to carry on a
business together with a view to a profit.
Except for certain professional partnerships,
business partnerships cannot have more than
20 partners. A partnership is created by an
agreement among the partners, which is
usually documented in writing. The partnership
is regulated by the terms of the partnership
agreement (if there is one), the common law
and the relevant partnership legislation, which
applies to the applicable State and Territory.

A partnership is not a separate legal entity, and
each partner is jointly and severally liable for
the debts of the partnership. Partners also
share in the profits of the partnership. Limited
partnerships can also be established in some
states under specific state legislation. Limited
partnerships allow some partners to limit their
liability for debts. Limited partnerships are
generally taxed as companies.

It is common for a partnership to operate
through a nominee company. The nominee’s
role is usually very limited with no control or
decision-making powers in relation to how the
partnership should be conducted. It is the
partnership rather than the nominee which
actually carries on the business. The nominee
provides a corporate identity for the
partnership.
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Introduction

There are many considerations that a
buyer/ seller of real estates should make
before buying or selling a property. The
following article is intended to give a brief
overview of the most important "Must-
Knows" when selling or buying real estate in
Austria.

Preliminary clarifications for the buying or
sale of real estate

- What type of property should be bought
or sold and what special features need
to be considered?

- Who draws up the sales agreement?

-  How is the purchase financed? Must
banks or third parties be involved?

- Do I need official approvals?

- What are the risks and who must take
them?

- What do | have to pay special attention
to when buying / selling the selected
property?

- How can | protect myself best?

Most __important _types of

acquisition
In the Austrian market, following typical

types of real estate transactions may be
described:

property

-  Purchase of an undeveloped plot of
land

Plots of land are often bought for the
purposes of construction. In this regard,
first and foremost the relevant Austrian
zoning and construction rules should be
checked, to ensure that the desired
building may indeed be developed on
the given land.

ILN Real Estate Group - Buying and Selling Real Estate Series

KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER AUSTRIAN LAW

- Purchase of a developed plot of land:

As a rule, buildings located on a plot of
land are considered part of the land and
treated as part of the land plot. This
means that, in general, with the
purchase of the land, the purchaser
automatically acquires the building(s) as
well (so-called “superficies solo credit”).

- Purchase of a condominium property:

Condominium ownership is the right
granted to the owner or an ownership
partnership to exclusively use and
dispose of an independent apartment,
other independent premises, or a
parking space.

The transfer of ownership of real estate
may also be administered in the form of
a donation (see below), an exchange
agreement or during an inheritance.

Formal Requirements

It is necessary to conclude a valid contract
of sale (purchase), i.e., an agreement
between the contracting parties on the
object of purchase and the purchase price.

However, for the necessary execution of the
agreement in the land register a written
contract is required; the signatures on this
agreement must be certified by a notary
public or a court.

Central issues in a purchase agreement

The following points should in any case be
part of a property purchase agreement:

a. The contracting parties;

b. the purchase price and the payment
terms;
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accurate description of the property,
i.e., the plot of land (including
registration details in the land register),
any inventory, fixtures and fittings and
equipment of the building or apartment
as well as existing easements,
mortgages, etc.;

d. date of the handover to the buyer;
e. real estate tax + court registration fee;
f. warranties on the object of purchase;

g. declaration of citizenship and/or
conditions for the granting of a land
transfer licence;

h. confirmation of the owner/seller that
the transfer of ownership may be
registered in the land register
(,,Aufsandungserklarung”);

i. Handover and takeover of the object of
purchase, including the date for the
transfer of risks and recklessness,
benefits, burdens, and advantages to
the buyer;

j. Energy certificate: When selling
buildings or objects for use (i.e., houses,
flats, or business premises), an energy
certificate must be presented and
issued. The obligation lies with the
seller.

Austrian Land Register

The Austrian Land Register (Grundbuch) is a
public registry administered by the Austrian
Courts where all land plots and existing
rights in rem are recorded. The person who
is registered in the land register is legally
considered as its owner. The entry in the
land register is the mode of acquiring
ownership of real estate and rights like real
estate in Austria. The entry in the land
register thus assumes the function of

VII.
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ownership in the context of immovable
property.

Since the land register is public extracts can
be requested by all citizens for a small fee.

The land register consists of three main
parts:

“A Sheet”

This section lists general data, and, for
example, easements connected with the
property.

- “B Sheet”

This section provides information about
the ownership of the property.

- “CSheet”

In the C sheet of the land register, all
encumbrances (e.g., liens) of the
individual property objects are listed.

Transfer of Ownership

The purchase contract contains a so-called
“Aufsandungserklaung”  (declaration of
transfer of ownership) by the seller, with
which the change of ownership may be
carried out in the land register.

To ensure that the purchase price is
transferred to the seller after the
registration of the ownership in favour of
the buyer, the contracting parties mostly
agree on a fiduciary deposit of the purchase
price with a trustee (attorney-at-law or a
notary public). The contracting parties
therefore conclude a trust agreement with
the trustee according to which the trustee
is obliged to transfer the purchase price
after the fulfilment of all conditions stated
in the purchase contract / trust agreement,
which usually include the encumbrance-free
recording of the buyer's title in the land
register as well as the payment of any taxes
and court fees.
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Note a special rule in Vienna: Since July
1%, 2000, Viennese attorneys-at-law are
obligated to process the trust funds
entrusted to them  exclusively via
electronically secured escrow accounts.
These accounts may only be used after the
Vienna Bar Association has given its
(electronic) ‘"seal of approval". Other
dispositions (especially cash withdrawals)
are excluded and technically not possible.
There are similar security safeguards for
accounts held by other Austrian lawyers
and notaries.

Financing

The usual way of financing real estate in
Austria is through a bank loan/mortgage for
at least part of the purchase price. In this
case, the bank usually insists on a lien as
collateral which is to be entered in the land
register at the same time as the registration
of ownership of the purchaser.

Condominium ownership

(.Wohnungseigentum*®)

A special rule applies to condominium
ownership. Here, the owners of a property
or owner partnerships (each consisting of
two natural persons) acquire the right to
exclusively use and solely dispose of
independent  apartments or  other
independent premises or parking spaces for
vehicles in an apartment building or other
building complex.

The basic law on condominium ownership is
called the ,Wohnungseigentumsgesetz -
WEG“. The WEG contains detailed
regulations on the establishment and
administration of condominium ownership.
For its establishment, a written agreement
of all co-owners of a building complex is
required. The exclusive right of use
(condominium ownership) of the co-owners

Xl
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comes into existence upon registration in
the land register.

As far as the management of the general
parts of the property is concerned (e.g.,
staircase, garden), the condominium
owners together form the community of
owners
(“Wohnungseigentiimergemeinschaft”).
This community of owners is a separate
legal entity under private law that can act
on behalf of the individual owners of one
apartment building.

Setting a right to build (”Baurecht”)

A building right (“Baurecht”) is the right to
establish a building on another person's
property. The purpose of the building right
is the utilisation of the property without the
owner having to relinquish his ownership
rights. The owner of the building right must
pay an agreed monthly or yearly fee for the
use of the property (“Bauzins”) to the
property owner.

The so called “Baurecht” is created by
registration in the land register of the
property and may be granted for a term of
not less than 10, but not more than 100
years. If the building right expires, the
building reverts to the owner of the real
estate and any lien on it (the building) is
transferred to the property.

Buildings on third-party land

(“Superadifikate”)

Buildings erected on land owned by others
(“Superadifikate”) are structures (buildings)
placed on another person's land with the
intention that they should not remain on
said land indefinitely. This lack of intention
to firmly attach the building to the ground
and leave it there indefinitely allows a
building to belong to the builder and not to
the landowner (this is a similar situation as
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the before mentioned “Baurecht”).
Example: Someone rents/leases a plot of
land on a lake and builds his own bathing
hut on it. This so-called “Superadifikat” is
one of the exceptions to the principle that
the landowner automatically also owns
everything that is built on his land plot. In
this case, therefore, ownership of the land
and ownership of the building are separate.

Tax Effects

The purchase of real estate is subject to
Austrian  Real Estate Transfer Tax
(“Grunderwerbsteuer”) at a tax rate of
generally 3.5% of the purchase price.
Furthermore, a court registration fee of
1.1% of the purchase price is charged for
the registration of new ownership rights in
the land register.

On March 20, 2024, the Austrian
government passed a resolution to
temporarily waive the fees for registering
ownership rights and liens in the land
register when purchasing residential
property. The fee exemption is limited to
two years (until 2026) and can only be
claimed under certain circumstances. In
particular, the purchased property must
serve to satisfy an urgent housing need of
the purchaser.

The prerequisite for the registration of the
ownership right in the land register is, in
addition to the already mentioned
documents, the proof that the real estate
transfer tax has been paid to the
responsible tax office (so-called clearance
certificate). The processing with the
financial authorities is regularly conducted
by the trustee (attorney-at-law or notary

public) who draws up the purchase contract.

Since April 1, 2012, earnings from the sale
of private real estate are subject to the
Austrian  Real Estate Income  Tax

Xill.
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(“Immobilienertragsteuer” - ImmoESt). The
taxation is not based on the regular income
tax rate, but on a special 30% tax rate
(there are exceptions to this taxation, for
example if the own residence is sold). For
the purposes of real estate income tax, the
term "property" refers to land and buildings,
condominiums, and rights equivalent to real
estate property, such as building rights.

Additional Costs

If a broker was involved, the broker's fee;

Attorney and/or notary fees: the purchase
contract is usually drawn up by a lawyer or
a notary who normally also applies for the
registration in the land register.

In most cases the attorney / notary also acts
as trustee. The amount of the lawyer's or
notary's fees is approximately 1-3% of the
purchase price. In addition, it is possible to
agree a lump sum.

Costs for authentication of signatures: In
order to register the new ownership in the
land register, it is necessary that the
signatures on the purchase contract and (if
applicable) on the mortgage deed for the
mortgage loan are certified by a court or
notary public.

EU and other countries

In general, EU/EEA citizens and entities are
allowed to freely purchase and sale real
estate in Austria, while non-EU/EEA citizens
and entities may only purchase Austrian
real estate with the permission of the
competent government office. In this case,
a corresponding application must be made
to the authority that approves the
acquisition.

In tourist zones there may be further
restrictions for the purchase of real estate
property.
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Donation

The donation of a property (land,
apartment, etc.) constitutes a contract that
the donor and the donee (recipient)
conclude with each other. The donation
must be accepted by the donee. Thereby,
certain formal requirements must be
observed: The gift without immediate
transfer requires according to Austrian Law

a written contract in form of a notarial deed.

If the property is handed over to the donee
immediately, the signatures of all parties
must be certified by a notary public for the
transfer of ownership to be recorded in the
land register.

From a tax point of view a donation and the
purchase of real estate are quite
comparable, but since the gratuitous
transfer does not result in a capital gain of
the seller, the donation generally does not
incur Real Estate Income Tax. However,
caution is required in the case of a so-called
"mixed gift", i.e., if an - even if symbolic -
consideration is paid for the property.

On the other hand, the donation of real
estate is subject to Real Estate Transfer Tax
as well as to a court registration fee. The
basis of assessment for the Real Estate
Transfer Tax in the case of donations is the
property value which is generally
determined by an expert or through a
government approved real estate price
index. The tax rate is then graduated
according to the value of the gift.

Our Law Firm

This Memorandum is for information
purposes only and reflects Austrian law in
August 2024.

This Memorandum does not constitute
legal advice and cannot replace personal
consultation on a case-by-case basis. If you
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have any further questions about real
estate in Austria or need general legal
advice, please contact Dr. Andreas Bauer,
bauer@brauneis.law, +43 1 532 12 10.

Brauneis Rechtsanwadlte is one of the
leading business law firms in Austria. We
are specialized in consulting in all areas of
business law with a distinctly international
orientation. We assist our clients in the long
term and find sustainable ways to achieve
their desired objective.
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KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER BRAZILIAN LAW

1.

[BUYING AND SELLING REAL ESTATE IN BRAZIL] H

OVERVIEW OF BRAZILIAN HISTORY

Brazil is a federative republic and the largest
country in both South and Latin America. It
is also the world's fifth-largest country
by area and seventh by population. In the
Americas, it is the only country where
Portuguese is the official language.

Bordered by the Atlantic Ocean on the east,
Brazil has a coastline of 7,491 kilometers
(4,655 mi). It borders all other South
American countries except Ecuador and
Chile and covers 47.3% of the continent's
land area. The Amazon is a world-renowned
vast tropical forest, home to diverse wildlife,
a variety of ecological systems, and
extensive natural resources spanning
numerous protected habitats. This unique
environmental heritage makes Brazil focal
point of significant global interest and
debate regarding foreign ownership of rural
land, deforestation, and environmental
protection.

Explorer Pedro Alvares Cabral claimed the
area for the Portuguese Empire in 1500.
Brazil remained a Portuguese colony until
1808, when the capital of the empire
was transferred from Lisbon to Rio de
Janeiro. In 1815, the colony was elevated to
the status of kingdom upon the formation
of the United Kingdom of Portugal, Brazil
and the Algarves. Independence was
conferred in 1822 with the creation of
the Empire of Brazil, a wunitary state
governed by a constitutional monarchy and
a parliamentary system. The ratification of
the first constitution in 1824 led to the
formation of a bicameral legislature, now
called the National Congress and also
marked the introduction of the real
property registry system. The
country became a presidential republicin
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1889 following a military coup. A military
juntacame to powerin 1964 and held
power until 1985, after which civilian rule
was reinstated. Brazil's current constitution,
formulated in 1988, defines it as
a democratic federal republic.

The federation comprises the union of
the Federal District of Brasilia, 26 States,
and 5,570 Municipalities. The legal system
of all States and the Federal District is
governed by the Civil Law system, derived
from the French Napoleonic Code, as
reflected primarily in the Civil Code.

In practice, this means that just Brazilian
State  regulations on notarial and
conveyancing matters, together with the
municipal ordinances on urban property
taxation bring over 5,597 different enacted
provisions into  consideration  when
acquiring real estate in Brazil!

DIFFERENT TYPES OF REAL PROPERTY

Although the right of individuals and private
entities to own a real estate property in
Brazil is guaranteed by the Brazilian Federal
Constitution, ownership rights are not
absolute since it is subject to restrictions on
land use and to the principle of 'social
function of property' (in Portuguese, Funcao
Social da Propriedade).

The concept of 'social function of property'
in Brazilian law refers to the principle that
property rights must be exercised in a way
that serves the broader interests of society
and support economic and environmental
sustainability.

In practical terms, this means that private
property must fulfill certain social
obligations, such as ensuring productive use,
avoiding speculation, and respecting labor
and environmental standards. Property
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owners are required to manage their
property in a manner that benefits not only
themselves but also the community at large,
contributing to social cohesion and
equitable development. The property not
used in accordance with its social purpose is
subject to expropriation procedure by
relevant authorities.

In Brazil, the ownership of a real estate
property is formalized by the land title,
which must be duly registered with the Real
Estate Registry Office responsible for its
specific territorial jurisdiction. Consequently,
if the transfer of title is not registered as
required, the acquirer cannot be declared
its legal owner and is considered merely a
possessor.

Properties can be primarily classified
depending on their location or intended use.
There are two main types of property:

a) Rural property.
b) Urban property.

The classification of a property as urban
depends on its inclusion within the urban
perimeter  established by  municipal
planning regulations. A property located
outside the urban perimeter, or one that,
despite being within the urban perimeter, is
used for rural activities, will be classified as
rural.

Urban properties can be classified as
residential, commercial, and industrial. The
ownership of urban property may be
classified as fractional ownership, joint
ownership in a condominium building or a
co-ownership in an ordinary condominium.

The importance of identifying a property as
rural or urban lies in the fact that each
classification is subject to distinct legal
frameworks, particularly concerning aspects
such as land use, land tenure,

3.
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environmental regulations, registration,
taxation, and restrictions on acquisition or
leasing by foreigners.

TYPES OF REAL ESTATE DEVELOPMENTS

Brazil law basically recognizes the following
types of land development:

a) Urban properties:

a.1) Allotment - the division of a plot of
land into lots with the installation of
the necessary infra-structure, i.e.
serviced lots (e.g. streets, water,
sewage, electricity for transfer to
public agencies upon conclusion)
prepared and ready for sale, ruled
by Law no. 6,766/79.;

a.2) Land division - the division of a plot
of land into lots without the
installation of infrastructure
(because the plot already has access

to the necessary infrastructure);

a.3) Real Estate Development - real
estate developments are regulated
by Law 4,591/64, which stipulated
the division of a parcel of a property
into several individual and private
units. The division establishes a
register for each unit. Additionally,
for the development and sale of
hotel units including hotel and lease
management, it is also necessary to
comply  with  the  Securities
Commission’s Normative Ruling n2
602/18;

Plots under the condominium
regime - regulated by Federal Law
no 13,465/17, this type of
condominium entails division of
plots into lots, without
improvements, created/developed
as individual units with the

a.4)




b) Rural properties:
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remaining areas registered as
communal property.

b.1) Subdivision - rural subdivision refers
to the division of a larger rural
property into smaller parcels,
typically for agricultural, forestry, or
similar uses. This process is
governed by specific legal and
regulatory framework that ensures
such divisions adhere to
environmental, land use, and zoning
laws applicable to rural areas. Rural
subdivisions must also adhere to
specific guidelines that aim to
protect natural resources and
maintain the sustainable use of the
land. This type of subdivision is
distinct from urban subdivisions
primarily in its purpose and the
regulatory standards it must meet,
focusing on rural and agricultural
productivity and sustainability.;

b.2) Land division - same concept as
above.

The development of urban real estate
projects in Brazil typically occurs through a
sales process that begins prior to
construction of the project where buyers
purchase units 'off-plan’, i.e. based on
architectural plans and models.

A typical urban real estate project would
comprise the following stages:

a) Land Analysis. Mainly involves the
calculation of the:

a.1) Maximum amount of built area that
could be constructed on the land, as
prescribed by local zoning and use
category legislation;
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a.2) Unit sale price, which varies
according to project and the
property location, its distinctiveness,
as well as the characteristics of the
units on which the analysis is based;

a.3) The cost of the project, which
primarily comprises construction
costs, marketing costs, brokerage
expenses and taxes;

a.4) Environmental and zoning
requirements pursuant to local
regulations (Federal and State
regulations) might be also
applicable);

a.5) Due Diligence — Legal and Technical
due diligence involves the
examination and evaluation of all
legal documents and technical
aspects related to a property. This
audit aims to ensure that the
property complies with all relevant
laws and regulations, and that there
are no legal encumbrances or issues
that could affect the project
development. It includes reviewing
the title, zoning compliance,
permits, and any legal disputes or
liens associated with the property.
Additionally, the technical audit
assesses the physical condition of
the property, checking for structural
integrity, compliance with building
codes, and any potential
environmental hazards. This process
helps potential buyers make
informed decisions and mitigate
risks associated with property
acquisition.

b) Project approval. Any real estate project
must be approved by the relevant
Municipality prior to the
commencement of the project.




c)

d)

e)
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Project development and Financing.
Registration of the Project Development
at the Real Estate Registry Office and
obtaining financing through the financial
system or capital markets. This process
requires an in-depth analysis of the
financing mechanisms available and the
security measures that can be put in
place to assure lenders. It's essential to
assess the viability of different financing
options, including loans, bonds, or
equity offerings, and understand the
legal and regulatory requirements for
each. The study also involves evaluating
the types of collateral that can secure
the financing, such as mortgages,
pledges, or other assets, to ensure the
interests of all parties are safeguarded
and the project can proceed smoothly.

Project Launch. The beginning of the
units’ sale. It is permitted to start selling
the units of a real estate project only
upon securing obtaining the necessary
permits as previously mentioned and
following the registration of the project
development with the relevant Real
Estate Register Office.

Construction.

4. TYPES OF IN REM RIGHTS IN BRAZIL

a)
b)
c)
d)
e)
f)
8)
h)
i)

ownership;
surface rights;
use;

easement;
enjoyment;
habitation;
right to acquire;
pledge;

right of floor slab ("Direito de Laje",
which roughly translates to the Right of
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the Floor Slab, allows to obtain a distinct
title to construction on top of or under
another building even though it sits on
the same land);

j) special concession of use for housing
purposes (granted by the Government);

k) concession of use (also granted by the
Government);

I) mortgage;
m) fiduciary lien;
n) antichresis;
0) seizure.

5. GUIDELINES AND MAIN STEPS IN THE
PROCESS OF REAL PROPERTY ACQUISITION

Acquisition of a real estate property in
Brazil, whether urban or rural, essentially
involves the following steps:

v Finding a property for sale, possibly with
the assistance of a real estate
broker/realtor, whose assistance is not
mandatory. The broker's fee and
payment thereof, which is negotiable
between the parties and broker, and
may be up to 6% of the purchase price.

v" The purchaser, whether an individual or
company, must have a Brazilian Tax
Registration Number issued by the
Federal Revenue authority. The
registration procedure is
straightforward and can be carried out
by a third party (attorney—in-fact).

v’ Execution of a private sale and purchase
agreement. This is not a mandatory step
but is recommended given that such an
instrument  entitles  the parties
concerned to not only establish all the
conditions to be met to conclude the
real property acquisition, but also to
outline all the obligations with respect
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to the formalities to be complied with
prior to the acquisition, among which,
notably, due diligence.

Property legal due diligence. It is highly
recommended that a legal due diligence
on the property is conducted by a
lawyer appointed by the purchaser,
which would include a detailed audit of
the rights of the seller and his/her
predecessors, as well as research on any
encumbrances that may be registered
over the property (mortgages, claims,
etc.). The Brazilian Notaries do not have
the authority to conduct a legal due
diligence, and the certificates and
documents required for signing the
deed of sale are not the same as the
documentation necessary for the audit.
Despite this, it is important to note that
under the Law any claims,
encumbrances or liens (with some
exceptions) will impact the sale of a real
property only if they have been duly
registered in the property ownership
records at the relevant Real Estate
Registry Office. The ownership record,
essential for executing the real property
sale deed, must include these details.
However, given that the law exempts
some situations and is relatively recent,
conducting a legal due diligence remains
highly recommended.

Technical (e.g. engineering, geological
or archeological) and environmental due
diligence. It would also be
recommended, depending on the status
of the property, its historical data or the
prior (or future) use of the property.

Execution of the purchase deed before a
Notary Public. In Brazil, the acquisition
of any real estate property occurs solely
by virtue of a notarial deed (save for
certain exemptions). The Notary Public
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is usually chosen by the purchaser, who
also pays the notary fees. Both the seller
and the purchaser may (i) appear in
person before the notary to execute the
deed or appoint attorneys-in-fact to do
so in their name and on their behalf by
virtue of a notarized Power of Attorney;
or (ii) choose for the digital signing,
which  will be done by a
videoconference held by the Notary
Public. The deed must be drawn in the
Portuguese language only. The Notary
Public will read the deed aloud to the
parties. Therefore, a non-Portuguese-
speaking party (if attending the
execution of the deed in person) will
need to appoint and have a translator
present. Regarding the digital signing, it
is important to mention that electronic
signatures in Brazil are regulated
through Provisional Measure No. 2200-2
/ 2001 (“MP 2200-2”), which created
the Brazilian Public Key Infrastructure
(“ICP-Brasil”), the national system of
digital certification. Therefore, to
properly execute a digital deed, the
parties must have an ICP-Brasil digital
certificate. The issuance of an ICP-Brasil
digital certificate requires: (i) a taxpayer
registration in Brazil (“CPF”); (ii) a face-
to-face meeting before a Certification
Authority  to collect biometric
(fingerprint and face).

Payment of the property ownership
transfer tax. In general, the property
ownership transfer tax (a Municipal tax)
must be paid upon the execution of the
deed, but the rules on the payment of
this tax and its rates vary in accordance
with the applicable rules imposed by the
municipal authority where the property
is located.




v' Registration of the deed of sale with the
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relevant Real Estate Registry Office (in
contrast with the choice of Notary
Officer, who may be chosen by one of
the parties, the Real Estate Registry
Office’s jurisdiction is defined by State
Law and, therefore, cannot be selected
by either party). Under Brazilian law, a
purchaser of real property only
becomes the property’s rightful owner
after the notarial purchase deed is duly
registered with the competent Real
Estate Registry Office, as indicated in
the real property ownership certificate.

6. FEES AND EXPENSES RELATED TO THE

ACQUISITION OF REAL PROPERTY

Notarial and Real Estate Registry Office fees
vary from State to State and are regulated
by State law. In each State, the same fees
will be charged by every Real Estate
Registry Office and Notary Public practicing
in that State.

Lawyer’s fees can be negotiated and are
established by the Brazilian Bar Association
in its main fee guidelines. Under the law, a
lawyer does not need to be present at the
execution of the deed of sale; however, to
ensure the validity of negotiations and
compliance with the relevant legal
formalities, it is advisable to have a lawyer
present. Furthermore, the presence of a
lawyer also serves to ensure the accuracy of
the deed’s content in relation to the
description of the property, the description
of the succession of rights of the seller and
his/her predecessors, in addition to other
legal requirements.

Depending on circumstances, other costs
might be applicable, such as the
laudemium, applied to marine land
(properties located on islands or properties
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that fall under an occupancy regime or a
permit issued by the Federal Government).

FINANCING

The most common way to finance the
purchase of a real estate property is
through a bank loan. To grant a loan,
Brazilian banks examine the purchaser’s
credit history and financial situation in
addition to having the current commercial
value of the property appraised.

Upon payment of the purchase price -
loaned amount - directly to the seller, the
bank secures its interest over the property
by registering a guarantee with the
Relevant Real Estate Office to guarantee the
loan (commonly a mortgage or a fiduciary
lien).

At present, it is also possible to secure
financing through credit instruments linked
to the capital markets, particularly when
the acquired property is designated for real
estate development purposes. This financial
approach leverages market-driven tools to
support and enhance investment in
property projects, aligning with specific
legal and financial frameworks conducive to
real estate expansion.

. SPECIFICITIES WITH RESPECT TO RURAL

LAND - PROPERTY BOUNDARIES
DESCRIPTION AND ITS ENVIRONMENTAL
DATA

Brazilian Law  prescribes  particular
provisions in relation to rural land, and
anyone with the intention of acquiring rural
land must be aware of (i) specific
rules/regulations with respect to the
description of the boundaries of rural land
that detail satellite  geo-referenced
coordinates in accordance with the proper
topographical rules established by the
National Institute of Colonization and
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Agrarian Reform ("INCRA"), and (ii) specific
rules/regulations with respect to
demarcated preservation areas on such
properties and cadaster thereof with the
State and the federal environmental
agencies.

It is important to note that the description
of rural properties by way of satellite geo-
referenced coordinates must be certified by
INCRA. This certification is a prerequisite for
accurately documenting the property's
details in the ownership record file, which is
integral to the property regularization
process. In addition, for the valid execution
of a deed of sale involving rural land, not
only is INCRA’s certification necessary, but
registration with the relevant Real Estate
Registry Office is also mandatory for
properties exceeding 25 hectares in extent.

It is also important to note that the
registration of rural property data with the
State and the Federal environmental
agencies is a further requirement for the
execution of deed of sale of rural land,
coupled with its registration with the
relevant Real Estate Registry Office.

In  addition to the Rural Property
Registration Certificate (CCIR) before INCRA,
the rural property must also be registered
with the Federal Revenue, since the
property must have an identification
number (“CIB”) before the Rural Real Estate
Registry (Cadastro de Imodveis Rurais —
CAFIR) controlled by the Federal Revenue.

Nowadays the National Rural Real Estate
Registry (Cadastro Nacional de Imodveis
Rurais -CNIR) comprises integrated data
from the INCRA's National Rural Real Estate
Registry (SNCR) and the Federal Revenue
Service's Rural Real Estate Registry (CAFIR).
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9. RESTRICTIONS ON REAL PROPERTY

ACQUISITION BY FOREIGNERS

Brazilian law does not impose restrictions
on urban real property ownership by
foreign entities or persons.

However, the acquisition and leasing of
rural properties by foreign individuals and
entities are subject to specific restrictions
aimed at controlling foreign ownership of
agricultural land. These regulations, codified
in Law No. 5,709/1971, stipulate that
foreign entities and individuals must obtain
approval from INCRA or the Congress
(depending on the size of the property)
before purchasing or leasing rural land. The
law sets limits based on the size of the
property and its geographical location,
often requiring that such acquisitions align
with national security and development
goals. Furthermore, amendments and
interpretations of the law over time have
introduced additional complexities, such as
distinctions between foreign individuals
residing in Brazil and foreign corporations
established under Brazilian law, further
tightening control over how and where
foreigners can invest in Brazil's rural real
estate

It is important to mention that there are
two ongoing lawsuits in the Brazilian
Supreme Court debating the application of
the law and its restrictions. The outcome of
this judgment, which is currently suspended,
could potentially alter the scenario and how
the law is applied.

10. With the edition of the INCRA’s Normative

Ruling n2 88/2017, the exigence of INCRA’s
pre-approval on rural real properties
acquisition by foreigners was pacified,
however, changes on this issue are still
expected, considering that the
aforementioned regulation does not




establish  deadlines for the public
authorities to review approval requests,
which creates a significant level of
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uncertainty in transactions involving rural
properties. IMPORTANT PROVISIONS TO
BE CONSIDERED AT TIME OF
PURCHASE/ACQUISITION OR LEASE OF A
REAL PROPERTY

Right of first refusal: A provision stipulating
that in the event of a sale, sale
commitment, assignment, or commitment
to the assignment of rights in connection
with a leased real property, the tenant has
the right of first refusal to acquire the
leased real property, and that the landlord
must bring the transaction to tenant’s
knowledge. Further, in case of joint
ownership, members of the condominium
also have the right of first refusal.

Validity Clause: A type of clause, which if
included in a lease agreement and
registered at the Real Estate Registry
Record, grants the right to a tenant to see
out the lease for the entire term should
ownership be transferred to a third party.

Restraint _of mortgage/Non-encumbrance
clause: This type of clause prohibits the
encumbering of a property with a
mortgage; only applied on specific
circumstances.

Non-communio bonorom clause: This type
of provision prevents the property from
becoming part of a joint estate due to
marriage or union, regardless of the
regime governing the union or marriage.

Inalienability clause: This clause restricts
the owner’s faculty/ability/capacity to
dispose of the property.

11. NOTES/OBSERVATIONS ON TAXATION

Real property transfer tax varies between
municipalities and, therefore, depends on

12.
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where the property is located. It is
important to note that in case of donation
of a real property, Municipal transfer tax
shall not be levied, but State Donation and
Causa Mortis Tax shall be the payable tax
instead.

Urban Real Estate Property Tax (“IPTU”). All
urban real estate property in Brazil owned
by individuals or legal entities as at January
1st of each year, is subject to Urban Real
Estate Property Tax payable to the
municipality within whose jurisdiction the
property is located. IPTU is the main annual
tax imposed on urban real estate
properties, and the surface area of the real
estate property, its location, the value of its
constructions etc. are used to calculate such
tax.

Rural Real Estate Property Tax (“ITR”). All
rural real estate property in Brazil owned by
individuals or legal entities as at January 1st
of each year, is subject to Rural Real Estate
Property Tax, payable to the Federal
Government. Calculation of ITR is based on
information provided by the property
owner to the Federal Revenue (information
includes the surface area, the purpose of its
use, extent of preserved native forest,
agricultural production, among several
other considerations).

Tax on income from property rental, or the
sale of property (capital gain tax), pursuant
to federal tax provisions, apply on real
property leases or sales. Given the frequent
amendments to tax legislation, it is highly
advisable that all property related taxes are
revisited and re-calculated as necessary.

NOTES ON THE REAL ESTATE REALTOR
ACTIVITIES

Under Brazilian law, a Real Estate Realtor
must be registered with the relevant agency
(“CRECI”). A broker’s participation in a
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transaction is not mandatory but if a broker
has been hired, even if the broker is not
responsible for the effective conclusion of
the transaction, regardless of whether the
transaction is duly concluded, the realtor’s
fees would still be due. The parties may
(and should) agree to incorporate a
provision in the deed of sale stipulating
effective conclusion of the transaction as a
prerequisite to the payment of realtor’s
commission.

A realtor’'s commission may vary in
accordance with the arrangement between
the party and the broker, with an upper
limit of 6% per cent of the purchase price,
established by law in
general/standard/conventional cases.
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KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER CANADIAN (ONTARIO) LAW

INTRODUCTION

Canada, a bijural country, utilizes both common
and civil law. Except for Québec, a civil law
jurisdiction, the common law operates in all
remaining provinces and territories. Real estate
transactions conducted in Ontario are governed
by laws and rules that are specific to the
province. This requires buyers and sellers to
remain considerate of the Province's
particularities when transacting. This guide will
provide a brief overview of important
considerations when buying or selling property
in Ontario.

I. PURCHASE AND SALE AGREEMENT

All real estate sales in Ontario require a
formal written contract between the buyer
and seller in order to comply with the
Statute of Frauds and must contain the
elements of a binding contract including
offer, acceptance, consideration and the
meeting of the minds. The purchase
agreement outlines all the obligations,
responsibilities and procedures in
accordance with contract law. It also must
accurately identify and describe the real
property being purchased and usually
includes both the municipal address and the
legal description.

Buyers and sellers are typically bound to
certain terms and conditions upon agreeing
to make the purchase. For instance, a buyer
who makes an offer cannot then revoke it
until a specified period of time has elapsed.
Within that time period the seller can
accept, reject or make a counteroffer. If no
counteroffer is made, and the seller accepts
the buyer's offer, the offer becomes a
legally binding agreement. A deposit is
security for the performance of the buyer's
obligations and is usually held in the seller's
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brokerage's or lawyer's trust account. It is
not a limitation on damages in the case of a
default by the buyer unless expressly stated
as so in the purchase agreement. On closing,
the deposit is credited to the buyer as
partial payment of the purchase price.

The agreement of purchase and sale may
contain conditions in favour of the buyer
and/or seller. For example, a buyer may
have a defined period of time in which to
arrange suitable financing, conduct due
diligence of the property and to be satisfied
with their investigations of the property. If
so satisfied, the buyer may waive their
conditions, and the agreement would then
be legally binding. If the conditions are not
waived, the agreement may terminate, and
any deposits paid returned to the buyer in
accordance with the terms of the
agreement.

The agreement of purchase and sale may
contain a clause on the right to assign the
contract to a third party. If the agreement is
silent on the right to assign, then under
contract law, either party's "benefits" can
be assigned without the other party's
consent, but not their "burdens." The buyer
may need flexibility for tax planning, liability
reasons or compliance with the Planning
Act and so if the need to assign the
agreement is important, it should be
included as a term to the purchase
agreement.

The Ontario Real Estate Association
("OREA") is most commonly known for
providing the standard forms for the
purchase, sale, and leasing of residential
and commercial properties. Each local real
estate board within Ontario has adopted
the standard OREA forms which may be
used for residential and commercial real
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estate transactions. While these forms may

be typically used, especially in a residential
transaction, they are not mandatory and
other forms of agreements and sales may
be drafted. The standard forms may also be
easily amended by adding a schedule with
further clauses that are tailored to the
particular transaction. The type of property
being purchased also needs consideration

such as freehold, leasehold or condominium.

Great care must be undertaken when
drafting the purchase agreement to
accommodate local requirements in
addition to the needs of the party the
lawyer is representing.

Commercial

Many similar principles apply to a
commercial real estate transaction as to a
residential real estate transaction, although
the dollar figures are wusually larger.
Additional considerations are required by
the nature of the property, such as tenants
and their leases, service contracts and
employment contracts of salaried workers,
future revenues from the property and
future development plans for the property.

The commercial buyer normally requests in
the purchase agreement that pertinent due
diligence materials be provided by the seller
such as realty tax records and appeals,
environmental reports, surveys, building
engineering reports, copies of all tenant
files  including leases,  maintenance
contracts, development files, etc. so that it
can evaluate the property, its financial
feasibility and intended use. The
commercial buyer may need to evaluate
cost sharing arrangements, easements,
zoning and environmental issues. The due
diligence conditions and other conditions, if
any, and timing of same are negotiated with
the seller and must be detailed in the
purchase agreement. The buyer's lender

ILN Real Estate Group - Buying and Selling Real Estate Series

may also have due diligence requirements,
such as an appraisal and satisfactory
environment reports. The buyer should
ensure these are met prior to any waiver of
conditions. Closing documents that will be
required and if the seller or buyer is
responsible for drafting same are also listed
in the purchase agreement.

Since commercial properties come in a
variety of forms such as vacant land,
commercial, retail, industrial, mineral and
agricultural property,  tailoring  the
transaction to satisfy the buyer and seller,
based on the type of business that was
being conducted on the property or the
buyer's intended use of the property, is an
integral part of the purchase agreement.

BROKERS AND AGENTS

Real estate agents and real estate brokers
are governed by the Real Estate and
Business Brokers Act, 2002 (Ontario) and its
regulations. In Ontario, a real estate agent
will have obtained the minimum mandated
education, have passed a set of tests
required by OREA, and be registered with
RECO. To become a broker, in addition to
the requirements to become an agent, an
individual will have completed the Real
Estate Broker Program and have been
registered as a salesperson for at least 24
months. It is not mandatory to use a real
estate agent or broker on a transaction.

Listing a property in Ontario makes it
known to potential buyers that the seller is
looking for offers. The listing agreement is a
contract between a seller and a real estate
agent or brokerage. The agreement will
specify a time period in which the
brokerage will have exclusive access to list
the property - usually 90 days. The price,
while being stated on the agreement, will
only be an estimate. The commission, often
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a percentage of the sale price to be given to
the brokerage for its services, is also listed
in the agreement and is often paid by the
seller. If the buyer and seller have separate
agents, the commission is typically split
between the agents as may be set out in
the agreement of purchase and sale or the
listing agreement. Additionally, if the
brokerage intends on collecting a flat fee or
a finder's fee, this must be stated in the
listing agreement. A holdover clause is a
clause that sometimes allows a brokerage
to collect its commission after the expiry of
its listing period if the brokerage introduced
a buyer to a seller and such a clause can be
stipulated in a listing agreement.

BUYER’S INSPECTION

Residential

When purchasing a home or commercial
property the seller is required to the
disclose some, but not all, physical defects.
Patent defects are defects that can be easily
detected though reasonable inspection and
ordinary vigilance. If a buyer fails to detect
a patent defect, ‘'caveat emptor' - buyer
beware prevails. Conversely, latent defects
are defects that are not detectable through
reasonable investigation. In Ontario, sellers
are only liable for not disclosing latent
defect if the property they sold is later
found to make (1), the property unfit for
habitation or poses future danger and (2), if
the repair would be so expensive that it
would severally reduce the property value.
Failure by the seller to disclose latent
defects when the aforementioned criteria
are met may constitute fraud.

The buyer's lawyer will examine title to the
property for items such as mortgages
(which are to be paid out by the seller or
assumed by the buyer if agreed-upon in the
purchase agreement), restrictive covenants
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and easements. The buyer's lawyer may
also determine whether there are
government work orders or deficiency
notices against the property, confirm if the
present use as specified may be lawfully
continued and if there are any arrears of
realty tax or utilities that may form a lien.
The buyer will also confirm if fire insurance
can be obtained for the property. Any
issues arising from title and off-title
searches are called requisitions and are
submitted to the seller's lawyer in a
requisition letter by the requisition date as
stipulated in the purchase agreement.

Most acquisition transactions are financed
with a lender. The buyer will typically obtain
a loan from a bank or other lender and
agree to register a charge or mortgage in
favour of the lender against the property on
closing. If the purchase agreement contains
a condition for the buyer to arrange
financing during the due diligence condition
period, the buyer will be responsible to
ensure all terms of the lender's conditions,
such as an adequate appraisal, are met
prior to the waiver date.

In a heated real estate market, a buyer may
submit an unconditional offer to the seller
to gain an advantage over other prospective
buyers. However, the buyer should be
aware of the risks, including potential
damages if the buyer cannot complete the
transaction on closing of such an offer as
the offer becomes a binding contract if
accepted by the seller.

Commercial

A buyer of a commercial property will
conduct searches regarding the physical
integrity of the building and soil, legal
searches relating to title, executions, zoning
and work orders, property tax and utility
arrears, reviews of surveys (if available),
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similar to residential transactions. The
buyer will evaluate the pertinent due
diligence materials provided by the seller as
aforementioned. The commercial buyer
should assess all leases and related tenant
files, and do off-title searches which may
comprise of assessing zoning and work
orders, development and cost sharing
agreements, Phase 1 and 2 environmental
reports, and fire and health department
documents, etc. In other words, a buyer has
the additional responsibility of ensuring the
commercial feasibility of the property.

For a leased property, a tenant
acknowledgment, also known as an
estoppel certificate, is routinely obtained
from the commercial tenants prior to
closing. These are not usually obtained for
an apartment building as the rental income
is usually less significant and parties do not
want to disturb the residential tenants. The
tenant acknowledgement confirms the
material facts about the lease, including,
but not limited to, any outstanding landlord
work, arrears of rent, rent amounts
(including additional rent), square footage,
the existence of any amendments to the
lease, the lease term, expiry date, renewal
rights, escalations in rent, deposits, prepaid
amounts and that there are no disputes or
rights of set off, or if there are, details of
such claims. The tenant acknowledgement
is important as it confirms the lease
information but may limit the potential for
disputes post-closing with the buyer as the
tenant will be estopped from later asserting

a different interpretation of the lease terms.

It is important for the buyer and seller to
assess and  determine  what the
consequence will be if the seller is unable to
provide the estoppel certificates, or if the
certificates materially differ from the leases
and disclosures made by the seller.
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Examples may include termination of the
transaction without either party being liable
for damages, an abatement of the purchase
price or a temporary hold-back.

Since commercial properties come in a
variety of forms, it is prudent to hire
professionals such as engineers, planners,
appraisers and surveyors to assist in the
transaction who have expertise in the type
of property being sold or purchased, and to
determine if the intended future use of the
property is allowed. In some instances, the
professional may have to contact various
third parties, such as utility providers,
conservation authority, fire department,
building department, and municipal zoning
departments to determine if encumbrances
that are not registered on title exist or if
historical environmental violations exist.
The carriage of business on the property
warrants a higher level of scrutiny for
commercial real estate transactions than
for residential transaction.

. HOLDING TITLE

There are several ways in which title to a
property can be held. Consideration should
be given to the Planning Act, liability and
tax planning. A buyer should consult with its
counsel and tax advisors prior to
determining how the title will be held.

When multiple parties are registered
owners on title, the ownership can be as
"joint tenants" or "tenants in common."
Joint tenancy is used when the owners want
that if one of them dies, the survivor(s)
become the owner(s) by right of
survivorship. Joint tenancy is frequently

used by spouses for their matrimonial home.

Tenancy in common means each owner
owns a percentage of the registered title. If
one owner dies, that owner's share is then
an asset of the deceased owner's estate and
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may eventually be transferred to the heirs
of the estate in accordance with the
deceased's will or intestate laws of their
jurisdiction.

Individuals contracting regarding property
must be 18 years old, not be incapable, and
not be an undischarged bankrupt. If the
party does not have such capacity, legal
representatives such as estate trustees,
attorneys under power of attorney, the
Public Guardian and Trustee, the Office of
the Children's Lawyer and others may be
required to be a part of the transaction.

Corporations must be authorized by
resolution of their directors and, if required,
shareholders. The purchase agreement and
closing documents must accurately set out
the names of offices of the signing officers.

Real property in Ontario must be held by a
legal person or corporation. Partnerships
are not a legal person and therefore cannot
hold registered title. Limited liability
partnerships are formed under the Limited
Partnerships Act. In limited partnerships,
the only entity legally capable of holding
title to the real property is the general
partner. Alternatively, partnerships can use
a nominee, as discussed below.

A nominee or trustee, usually a corporation,
may hold registered title to a property on
behalf of a beneficial owner. A nominee
agreement or declaration of trust would
stipulate the terms on which the nominee
or trustee holds the property. Nominee
companies offer flexibility when there are
multiple beneficial owners of real estate as
it allows for a single legal title holder and,
for example, new joint venturers can
acquire an interest in the nominee without
having to register changes at the land
registry office. This is also sometimes used
for privacy reasons.
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Starting from May 6, 2017, it has been
mandatory for most buyers to fill out an
information form disclosing beneficial
owners and certain other information in
connection with the purchase of residential
and agricultural properties. The completed
form is submitted electronically to the
Minister of Finance and is not made public.

. TITLE INSURANCE

In  both residential and commercial
transactions, title insurance is a contract
with a title insurer that may protect the
buyer and mortgagee from possible
financial losses such as:

e title to the estate or interest insured
being held other than as shown in
the policy;

e any title defect and charge, lien or
encumbrance on the title, including
defects that may have been
disclosed by an up-to-date survey;

e unmarketability of title;
e certain types of fraud; and

e lack or a right of access to and from
the land.

Separate owner and lender policies are
available. Owner policies are generally a
one-time purchase and protect a buyer for
as long as they, or their heirs, hold title to
the property. Similarly, a lender policy is
usually a one-time purchase and effective
while the mortgage loan is outstanding. An
owner is not covered by a lender's policy as
only the mortgagee's interest is insured.
Title insurance can be beneficial in that it
allows buyers and lenders to "insurer over"
selected problems and may reduce legal
fees as certain searches may be waived by
the title insurer.
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It is imperative that the buyer's lawyer
discuss the benefits and limitations of a title
insurance policy with their client, including,
but not limited to, whether the buyer has a
knowledge of a title defect, their intended
future use of the property and the
usefulness of a current survey of the
property.

RECORDING REAL ESTATE DOCUMENTS

In Ontario, the Land Titles system has
replaced the old Registry System, although
approximately 30,000 properties have not
yet been converted to Land Titles. The Land
Title system is an electronic registry housing
all private property ownership information
in Ontario. It contains official records of title,
deed, mortgage and other land documents.
Under the Land Titles system, search results
are certified by the government, with no
requirement to look any further into prior
registrations of the property, with certain
exceptions. The Land Titles system provides
a statement of title. Each separately owned
piece of land is called a "parcel”, and each
parcel has an assigned number or a "PIN".

On closing, the transfer of the property is
usually registered electronically by the
buyer's lawyer, along with any related
instruments such as a mortgage.

.THE PLANNING ACT

The purpose of the Planning Act is to
regulate how land can be developed and
used. Subdivisions are used to divide one
large parcel of land into two or more
smaller parcels for further development.
Careful consideration must be given to the
Planning Act in any conveyance as a
violation can be fatal in that that no interest
in land is created or passed. S. 50 of the
Planning Act pertains to the subdivision of
land and prohibits an owner from the sale,
transfer or mortgage of a property if they

VIIL.
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also retain an interest in the abutting lands,
unless certain exemptions to the basic
prohibition are met. A buyer's lawyer must
search the chain of title and adjoining
properties to ensure the owner does not
own abutting lands, unless an exemption
under the Planning Act applies.

An important amendment was introduced
with S.50(22) of the Planning Act in that
there was an inclusion in the transfer
document of optional statements by the
seller and their solicitor and by the buyer's
solicitor regarding compliance with the
Planning Act. If these statements are
completed on the transfer, any prior
contraventions of the subdivision control
provisions of the Planning Act, which
otherwise would have voided the interest in
land, are deemed to be no longer and never
to have had this effect; in essence the
violation is "cured." The requirement for
Planning Act statements ought to be
included as a required term in the
agreement of purchase and sale as
otherwise the statements are not
compulsory.

CONSTRUCTION LIENS AND WRITS

Construction Liens are governed by the
Construction Act. When work is performed
or materials are supplied to the property,
the party doing so, which can include
contractors, and sub-contractors can place
a construction lien on title against the
property if they are not paid. A construction
lien acts as an encumbrance to the title,
giving aggrieved parties a right to be paid
and a right to sue under the Construction
Act. The buyer of the property may be liable
to pay if the lien is not removed from title
upon transfer.
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WRITS OF EXECUTION

An execution search is automatically
conducted against the vendor by the
electronic registration system prior to the
registration of a transfer. In a lawsuit, the
successful party is awarded a judgement in
its favour against the other party. The
successful party can then obtain a writ to be
filed against the unsuccessful party in any
district in which the other party owns
property pursuant to the Execution Act. The
writ of execution allows for the seizure and
sale of real property, amongst other rights.
Buyers should not close the purchase of
lands if the registered owner is subject to a
writ of execution, as the property will be
noted as being subject to the writ of
execution.

. THE ONTARIO NEW HOME WARRANTIES

PLAN (ONHW) ACT

Defects in newly built homes are subject to
the Ontario New Home Warranties Plan Act.
The Act was implemented to protect new
home buyers from defective and faulty
construction by the builder. All builders and
all new homes have to be registered under
the Act. Tarion, a crown corporation, is
responsible for implementing the Act and
indemnifying new buyers in case of loss.

Xl.
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HST

The Harmonized Sales Tax ("HST") is a 13%
tax on the sale of all goods and services
across Ontario, with certain exemptions.
HST does not apply to used housing (i.e.,
any residential home where the buyer is not
purchasing a new build.) However, HST is
payable for the purchase of new homes and
substantially renovated homes, where 90%
or more of the interior has been renovated
and was inhabited for less than one year.
Since May 7, 2022, HST is also applicable to
all assignments of agreements of purchase
and sale for new houses and condominium
units and is chargeable by the assignor and
payable by an assignee on the portion of
the assignment purchase price representing
the assignor's profit, over and above what
the assignor agreed to pay the vendor, but
excluding the reimbursement of deposits by
the assignee to the assignor.

HST applies to most commercial
transactions, subject to some exceptions.
The purchase agreement stipulates whether
HST is included in the purchase price or not.
If the buyer is an HST registrant, the buyer
may self-assess, claim input tax credits and
remit any HST owing to the Canada
Revenue Agency ("CRA") directly. The seller
will require an indemnity from the buyer on
closing to protect the seller from the
buyer's failure to remit the tax. The seller
should confirm the buyer's HST registration
number with CRA prior to closing.

RESIDENCY STATUS OF THE SELLER

Residential property that is designated as a
primary residence of seller who is not a
non-resident of Canada is usually exempt
from income taxes with CRA.

Section 116 of the Income Tax Act imposes
liability on both the seller and buyer during
the property transaction. The seller is
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responsible for potential tax liability for

profits earned from selling the property.
This section imposes the same liability on
the buyer if a non-resident, as defined in
the Income Tax Act, fails to remit the tax to
CRA.

The buyer is obligated under the Income
Tax Act to make reasonable inquiry as to
the residency of the seller. A statutory
declaration from the seller confirming the
seller is not a non-resident is obtained on
closing and delivered to the buyer. This is
usually sufficient to protect the buyer from
the tax liability. However, if the seller has
signed the documents outside of Canada or
provides an address outside of Canada for
service, further inquiries must be made, or
the buyer may become liable for the tax
amount owing. If the buyer has actual
notice that the seller is a non-resident, the
buyer cannot rely on the statutory
declaration.

If the seller is a non-resident, the seller
must provide a "certificate of compliance"
(CRA form T2062, often referred to as a
"compliance certificate or "s. 116
certificate") on closing certifying that all tax
has been paid to CRA or security has been
given for payment. If the certificate of
compliance is not available on the closing
date, the buyer's lawyer must withhold in
trust from the sale price the maximum
amount of the tax liability for which the
buyer could be responsible for if the seller
failed to pay the tax (currently 25% of the
sale price) until receipt of the certificate of
compliance is received. In practice, if a large
tax amount is owing, the seller may need to
use the holdback to pay the tax liability and
will apply to CRA for a certificate of
compliance. When CRA sends a tax
statement/letter to the seller's lawyer or
accountant stating that upon its receipt of
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the unpaid tax it will issue a certificate of
compliance, the buyer's lawyer will issue
payment to CRA of the unpaid tax from the
holdback. The seller's lawyer usually
undertakes to deliver the certificate of
compliance upon its receipt of same.

Xlll. CLOSING COSTS

In addition to legal fees and disbursements
and title insurance policy premiums paid by
the buyer, purchase transactions in Ontario
are subject to land transfer taxes as set out
below. The seller is typically responsible for
their own legal fees and the
agent/brokerage commission, if applicable.

Land Transfer Tax

A buyer in Ontario is required to pay a land
transfer tax on the registration of any
transfer/deed. For commercial properties,
the tax is currently calculated at the
following rates:

- one-half of 1% on the first $55,000 of
the purchase price;

- 1% on the balance of the purchase
price up to and including $250,000;

- 1.5% on the balance of the purchase
price up to and including $400,000;
and

- 2% on the balance of the purchase
price at $400,001 and above.

For residential properties, the tax is
calculated at the same rates as for
commercial properties, except where the
land contains one or two single-family
dwellings, and the property is valued at
more than  $2,000,000. For such
transactions, the 2% tax rate only applies
from $400,001 up to and including
$2,000,000, and a 2.5% tax rate applies to
the balance of the purchase price for the
property.
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In the City of Toronto, a municipal land

transfer tax is also due on the registration
of a transfer/deed in addition to the
provincial land transfer tax. This municipal
land transfer tax is calculated as follows:

Value of Consideration

Up to and including $55,000.00
$55,000.01 to $250,000.00

$250,000.01 to $400,000.00
$400,000.01 to $2,000,000.00

Over $2,000,000.00

Over $3,000,000 and up to $4,000,000
Over $4,000,000 and up to $5,000,000
Over $5,000,000 and up to $10,000,000
Over $10,000,000 and up to $20,000,000

Over $20,000,000

- for all other properties, one-half of
1% on the first $55,000 of the
purchase price, 1% of the balance of
the purchase price up to and
including $250,000, 1.5% of the
purchase price up to and including
$400,000, and 2% on the balance of
the purchase price at $400,001 and
above.

First-time homebuyers (buyers that have
not owned real estate anywhere else in the
world) may be eligible for a refund of all or
part of the tax, up to a limit. Certain
transfers, such as between spouses for no
consideration, may be exempt from the tax.

- for properties containing at least
one but no more than two single-
family residences:

MLTT Rate
0.5%
1.0%
1.5%
2.0%
2.5%
3.5%
4.5%
5.5%
6.5%

7.5%

Non-Resident Speculation Tax
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Effective April 21, 2017, and recently
amended on October 25, 2022, 2022 a non-
resident speculation tax (NRST) of 25% has
been imposed on the purchase or
acquisition of an interest in a residential
property located in the Province of Ontario
by an individual or corporation controlled
by a person who is not a citizen or
permanent resident of Canada or by foreign
corporations and taxable trustees. The
NRST applies to the transfer of “designated
land”, which is considered land that
contains at least one and no more than six
single family residences.
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The NRST is owed in addition to the land
transfer tax in Ontario and Toronto, if
applicable, and applies to the value of the
consideration for a transfer of residential
property. The transfer contains statements
identifying whether the transfer is subject
to the NRST and applicable explanations.

XIV. CLOSING DOCUMENTS

Some examples of commonly used
documents on the closing of the residential
transaction are:

1. Transfer/deed of land

This document transfers ownership
of the real property to the buyer,
lists the consideration paid and
contains the land transfer tax
affidavit completed by the buyer. If
the seller is an individual, the
transfer must contain Family Law
Act statements, which are designed
to protect spousal rights of the
matrimonial home. If a party is
selling the matrimonial home and
the spouse is not listed on title, the
non-titled spouse must give consent
to the transaction. Planning Act
optional statements may also be
included in the transfer. The buyer
will advise the seller how it is taking
title.

2. Statement of adjustments

The statement of adjustment is
prepared by the seller for the buyer
and calculates the amount of money
the buyer owes the seller on the
closing date and will show the
purchase price due to the seller and
credits for any deposits already paid
by the buyer. It should include an
adjustment of all ongoing expenses
and revenues, such as property
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taxes, rents and damage deposits
from tenants, condominium strata
fees, etc., that are due or paid by
the seller prior to closing. It includes
all costs up to the day before closing
for the seller, and the day of closing
for the buyer. An undertaking from
the buyer and seller to readjust the
statement of adjustments after
closing for any errors discovered
post-closing or for a recalculation of
realty taxes once the final tax bill is
issued post-closing is commonly
included in the closing documents.

3. Document Registration Agreement
("DRA") - To accommodate
electronic registration, the DRA
outlines the terms of escrow under
which the transaction is completed,
including the transfer of funds and
registration of documents.

4. bill of sale — to be delivered when
chattels are being transferred to the
buyer along with buildings and land;

5. vendor take-back
applicable;

mortgage, if

vendor direction as to funds;
vendor declaration of possession;

buyer's direction re: title;

A N

vendor's certificate or statutory
declaration pursuant to s. 116 of the
Income Tax Act;

Commercial transactions would also use the
above-noted documents, but may also
require the following documents, and other
documents specific to the terms of the
transaction:

10. assignment and assumption of
leases;

11. notice and direction to tenants;
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12. assignment and assumption of
warranties and guarantees;

13. assignment and assumption of
contracts;

14. mortgage assumption agreement, if
applicable;

15. tenant estoppel certificates (pre-
closing), if applicable;

16. general conveyance;

17. purchaser's covenant to self-assess,
pay HST and indemnify vendor.

XV. ANNUAL PROPERTY COSTS

Property owners in Ontario can expect
to incur the following annual costs:

1. Realty taxes — Each property's value
is assessed for municipal tax
purposes under the Assessment Act
and the local municipality
determines the tax rates to be paid
based on the assessed value. Realty
taxes can be comprised of local and
regional amounts, school amounts,
and special assessments.

2. Insurance - Not mandatory but is
typically obtained to cover property
damage and liability. If the property
has a mortgage, the lender will
require insurance as an ongoing
condition of the loan.

3. Strata fees if a condominium; and

4. Operating expenses, such as utilities,
maintenance and repairs.

XVI. PROHIBITION ON THE PURCHASE OF
RESIDENTIAL _ PROPERTY BY NON-
CANADIANS ACT

Introduced in the 2022 federal budget,
the Prohibition on the Purchase of
Residential ~ Property by  Non-
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Canadians Act was passed by the
Parliament of Canada on June 23,
2022, and came into effect on January
1, 2023, along with the Prohibition on
the Purchase of Residential Property
by Non-Canadians Regulations (the
"Regulation").

This Act prohibits non-Canadians
(including individuals and individuals
using corporations) from purchasing
certain residential property anywhere
in Canada, for a period of 2 years, with
certain exceptions for persons who
enjoy protected status or are married
to a Canadian. In its 2022 Budget, the
Federal Government confirmed that
the Act only applies to residential
properties in either a "census
agglomeration" (area of a core
population of 10,000 or more people)
or a '"census metropolitan area"
(metropolitan  area  with  total
population of 100,000 or more).

Contraventions of this Act may result
in the residential property being sold
by court order, and/or imposing a fine
of up to $10,000 on offenders and
those that counsel, induce, aid or
abets in the contravention of this Act.

On March 27, 2023, the Federal
Government announced Regulations
Amending the Prohibition on the
Purchase of Residential Property by
Non-Canadians, which came into force
immediately. In particular and of note:

e Vacant land can be purchased by
non-Canadians and used for any
purpose including residential
development.

e Residential property can be
purchased by non-Canadians for
development purposes.
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On February 4, 2024, the Federal
Government announced its intention
to extend the existing prohibition on
the purchase of residential property
by non-Canadians for an additional
two years. As it was set to expire on
January 1, 2025, the extension will
result in the Act being in force to
January 1, 2027. The announcement
does not make mention of any
amendments to the Act and its
regulations.

XVII. RESIDENTIAL PROPERTY FLIPPING RULE

(ANTI-FLIPPING TAX)

On January 1, 2023, a new residential
Anti-Flipping Tax Rule came into force
in Canada. Under the rule, an
individual who sells a residence within
12 months of acquiring it will be taxed
on the profits from a "flipped
property" as business income. Prior to
the introduction of this Anti-Flipping
Tax Rules, an individual who sold a
home which was designated as their
principal residence was exempt from
paying taxes on any gains, and
properties sold that qualified as
capital property were taxed at the
capital gains inclusion rate. No
principal residence exemption is
available to reduce the anti-flipping
tax. A “flipped property” is defined as
a housing unit located in Canada, or a
right to acquire a housing unit located
in Canada which was owned by the
taxpayer for less than 365 consecutive
days prior to its disposition. Notably,
the right to acquire a housing unit and
disposition would apply to an
agreement of purchase and sale to
buy a pre-construction home which is
assigned to another purchaser.
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Exemptions to the Anti-Flipping Tax
Rule apply to Canadians who sell their
home within 12 months due to life
circumstances, such as disability,
death, a new job, the birth of a child,
or the breakdown of a relationship.
The  Federal Government has
expressed that exemptions will be set
in rules that will be presented for
consultation in draft legislation.

1. UNDERUSED HOUSING TAX ACT

Effective January 1, 2022, the
Underused Housing Tax Act was
introduced by the Government of
Canada. This act requires
individuals who are not Canadian
citizens nor permanent residents
of Canada who own residential
property in Canada on December
31 of a calendar year, and which
property is vacant or "underused"
— to file an annual tax return and
pay a tax of 1% of a residential
property’s value (the “UHT”),
annually.

Under the UHT Ilegislation, a
residential  property includes
detached, semidetached,
townhomes and similar separate
residential dwellings. Generally, a
residential property is considered
underused if it is not continuously
occupied for 180 days or more in a
calendar year. Exemptions can
include vacation property in rural
areas held for personal use for a
minimum of 4 weeks/year, and
not suitable or accessible for
year-round occupancy; property
uninhabitable due to disaster or
hazardous conditions; property
undergoing major renovations;
property held in the year of
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death; or property acquired
during the calendar year.

On June 20, 2024, proposed
amendments to the Underused
Housing Tax Act came into force.
In particular and of note:

e specified Canadian
partnerships, trusts, and
corporations will be
considered “excluded

owners,” for the purposes of
UHT. Consequently, these
taxpayers will be exempted
from filing UHT returns for
the 2023 calendar vyear
onwards.

e the “vacation property”
exemption is limited to only
one residential property for a
calendar year, effective for
2024 onward.

e unitized (condominiumized)
apartment buildings are
excluded from the definition
of “residential
property”, and therefore
exempt from UHT, effective
for 2022 and subsequent
years.

VACANT HOME TAX (TORONTO,

OTTAWA & VANCOUVER)

Toronto and Ottawa introduced new
vacant home taxes which began to
take effect in January 2023, and
which developed after the empty
homes tax regime implemented in
Vancouver in 2017. Unlike the
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federal Underused Housing Tax Act,
the vacant home tax payments are
not limited to owners who are non-
citizens or non-permanent residents
of Canada, but rather apply to all
owners of residential properties in
Toronto and Ottawa.

In Toronto, the Vacant Home Tax
(VHT) is an annual tax that will be
imposed on vacant Toronto
residences. A property will be
considered vacant if it was not used
as the principal residence by the
owner(s) or any permitted
occupant(s), or if it was not occupied
by tenants for a total of 6 months or
more during the previous calendar
year.

Similarly in Ottawa, there is a Vacant
Unit Tax (VUT) which applies to non-
principal residences vacant in 2022
for at least 184 days. A unit will be
considered vacant if it was not used
as a principal residence and has
been unoccupied for more than 184
days in the previous calendar year.
Notably, the tax applies only to
properties in the residential tax class
— excluding commercial, industrial,
and multi-residential properties.

Effective January 1, 2024, Toronto announced
that it would increase the VUT to 3 percent per
year — from 1 percent. For example, the owner
of a $2 million property that is determined to
be vacant for more than six months during the
previous year would be required to be $60,000
under the increased VUT, unless the property
gualifies for an exemption.
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KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER CANADIAN (QUEBEC) LAW

Unlike the other Canadian provinces and
territories, which are all common law
jurisdictions, Québec is a civil law jurisdiction. It
is governed by the Civil Code of Québec,
originally inspired by the French Napoleonic
Code, and therefore quite distinct from other
Canadian legal systems. In Québec, real estate
is categorized as being immovable (real)
property, as opposed to movable (personal)
property. Both lawyers and notaries handle
Québec real estate transactions, but only
notaries may receive deeds creating
encumbrances (hypothecs, known as liens or
mortgages in other jurisdictions). Québec
notaries are not analogous to notaries public in
other jurisdictions; they receive the same legal
training as lawyers but are members of the
Chamber of Notaries and graduate from its
distinct post-university program, specializing in
real estate matters.

. STANDARD FORMS OF AGREEMENTS

Residential Transactions — Pre-Sale Documents

All  Québec licensed real estate brokers
governed by the Real Estate Brokerage Act
(Québec) and its Regulations are required to
use the following forms provided by the
Organisme d’autoréglementation du courtage
immobilier du Québec (OACIQ) when preparing
brokerage contracts as well as the following
agreements for the purchase, sale, and lease of
immovables:

e Exclusive brokerage contracts for the
sale or purchase of:

(i) Chiefly residential immovables
containing fewer than 5
dwellings excluding co-
ownership

(ii) Divided co-ownership — Fraction
of a chiefly residential
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immovable held in divided co-
ownership

(iii) Undivided co-ownership — Share

of a chiefly residential
immovable held in undivided co-
ownership

(iv) Residential lease

(v) Sale of a mobile home located

on leased land
e Lease documents
(i) Promise to lease
(ii) Counterproposal
(iii) Lease amendments
e Sale /Purchase documents
(i) Promise to purchase

(ii) Counterproposal to a promise to
purchase

(iii) Amendments

(iv) Waiver of conditions
financing, inspection)

(e.g.,

(v) Annex F — Financing
(vi) Annex R— Residential Immovable

(vii)  Annex RC — Remuneration and
Costs

(viii)  Declarations by the seller of the
immovable (land and buildings,
appurtenances, dependencies)

(ix) Declarations by the seller of the

immovable - Divided co-
ownership

(x) Enhancements prior to
acceptance.

Pursuant to the Charter of the French Language
(Quebec), all such documents must be
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https://www.oaciq.com/uploads/ckeditor/attachments/355/brokerage-contract-undivided-co-ownership.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/354/brokerage-contract-residential-lease.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/459/brokerage-contract-sale-mobile-home-leased-land.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/459/brokerage-contract-sale-mobile-home-leased-land.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/357/counter-proposal.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/357/counter-proposal.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/349/annex-f-financing.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/361/annex-r-residential-immovable.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/350/annex-rc-remuneration-costs.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/350/annex-rc-remuneration-costs.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/358/declarations-seller.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/358/declarations-seller.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/358/declarations-seller.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/1826/declarations-seller-divided-coownership.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/1826/declarations-seller-divided-coownership.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/1826/declarations-seller-divided-coownership.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/460/enhancements-prior-to-acceptance.pdf
https://www.oaciq.com/uploads/ckeditor/attachments/460/enhancements-prior-to-acceptance.pdf
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prepared and tendered to the parties in French
but may be signed in English if both parties
agree after receiving the French versions.

Commercial Transactions — Pre-Sale Documents

In commercial purchases and sales, either party
may prepare the offer to purchase or sell (as
the case may be). These are often highly
negotiated and tailored documents, which
generally set out the legal description of the
immovable property, the sale terms including
price, deposit, conditions to be met to the
satisfaction of the purchaser (such as financing,
title search, environmental and other due
diligence inspections), representations and
warranties of the vendor, the outside closing
date and the date and time by which the offer
must be accepted, failing which it will be null
and void.

Purchase and Sale Agreement

In both residential and commercial sales, the
purchase and sale agreement takes the form of
a deed of sale, signed by both parties, which
sets out all of the terms and conditions of the
transaction, including the date of occupancy,
the warranties provided by the seller (e.g., title,
condition of the property, seller’s matrimonial
regime in the case of individuals, seller’s tax
residency), the purchase price and payment
terms, as well as the 5% federal goods and
services tax (“GST”), 9.975% Québec sales tax
(“QST”) and mutation taxes due on the
transaction. The deed must be signed before a
Québec notary if there is a balance of price or if
the buyer is assuming an existing encumbrance;
otherwise, it may be signed either in notarial
form (which is the general practice) or under
private signature before two witnesses, who
must also sign. The deed must be published in
the Index of Immovables for the applicable
registration division to establish title opposable
to third parties.
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[I. BROKERS AND AGENTS

Real estate brokers and agents are governed by
the Real Estate Brokerage Act (Québec) and its
Regulations. All brokers are licensed real estate
agents, but not all agents are licensed brokers.
Real estate agents work for a broker or
brokerage firm, either as salaried employees,
on commission or both, and the broker is
legally responsible for its agents. Agents or
brokers in Québec may act for the seller or the
purchaser (although the latter is less common).
As noted above, the brokerage contract is a
prescribed form in residential, but not
commercial, land sales. Under Québec case law,
even if the seller retains the broker or agent,
they are still obligated to deal honestly with
both parties and may not mislead the buyer.
Where the broker or agent acts only for the
seller, the seller pays the commission; where
both parties are represented by brokers or
agents, the two brokers or agents typically
share the commission. The obligation to pay
the commission is governed by the brokerage
contract, but generally in order to trigger the
obligation to pay a commission, the broker or
agent must have introduced the buyer and
seller. There is usually a clause in exclusive
brokerage contracts protecting the rights of the
agent(s) to collect a commission if the property
is sold within a specified period (generally 90-
180 days) after its expiration to a party

introduced to the property while it was in effect.

[ll. BUYER’S INSPECTIONS

Residential

Most offers are made conditional upon
inspection and/or financing, although in a
heated real estate market, a buyer who is
prepared to make an offer without conditions
may have an advantage if there are competing
bids. The buyer will typically engage a licensed
building inspector, who will visit the property
and check for interior and exterior structural




&

[BUYING AND SELLING REAL ESTATE IN CANADA - QUEBEC]

issues, verify the heating, ventilation, plumbing
and electrical systems and the type and state of
the roof, underground storage tanks, etc. and
generally identify any issues which should be
rectified, and which could influence the value
of the property (and therefore potentially
reduce the price).

The buyer’s notary will conduct a formal title
search on the property to establish the chain of
title and to identify any hypothecs, prior claims,
other encumbrances, servitudes (easements),
concurrent or priority rights of ownership, and
any other right or charge reducing the value of
ownership of the property. The notary will also
obtain and verify an up to date (not more than
10 years old) certificate of location (survey) to
be provided by the seller (and which will be
required by the buyer’s lender if the purchase is
being financed). Finally, the notary will verify
the zoning and any permits for renovations to
the property, as well as payment of the
property taxes (municipal, school, water, etc.),
any right of tax authorities to claim arrears of
property taxes, any prior claim in their favour,
any registration of a notice of sale of the
property for non-payment of the property taxes,
any consequential sale of the property, and the
registration of a notice of legal hypothec by the
tax authorities or by any contractor who has
worked on the property. The notary will, in
preparing the deed of sale, also prepare any
adjustment of taxes, charges, utilities, etc. and
confirm that the buyer has insurance coverage
for the property in place as of the date of
transfer of ownership.

Commercial

In addition to the inspections performed by
residential buyers, commercial buyers also
generally obtain at least a Phase 1
environmental review (with a Phase 2 follow-up
where the Phase 1 report raises concerns), and
a use and zoning/permitting analysis,
particularly if the buyer is planning any

ILN Real Estate Group - Buying and Selling Real Estate Series

renovations to, or a particular usage of, the
property.

If the property is leased, the buyer’s due
diligence should include a thorough review of
all leases and related documents, including the
term, any options to renew, an assessment of
the rentals stipulated compared to current
market conditions, as well as all maintenance
and other contracts relating to the operation of
the property.

Title Insurance

In both residential and commercial sales, any
title issues which cannot easily be resolved
prior to the sale may be covered by the
issuance of a title insurance policy, generally
applied for by the buyer as beneficiary, but at
the seller’s expense.

IV. FORMS OF OWNERSHIP

Residential property is commonly held in an
individual’s personal name (or both spouses’
names in the case of a couple) but may also be
held in a family trust or by a holding
corporation. A family trust is created by
signature of a notarial trust deed naming three
trustees, at least one of whom must be
independent (i.e., neither the settlor nor a
beneficiary), which identifies the beneficiaries
and defines the trustees’ powers.

Commercial property may be held in a variety
of ways, including directly in the name of the
owner, or through a corporation, partnership,
limited partnership, unlimited liability company
or trust. It may also be held in emphyteusis for
up to 99 years, in which case the beneficial and
legal (or “bare”) ownership, which would
otherwise be united in a single owner, are
divided among one or more individuals or
entities.
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V. REGULATION AND DISTINGUISHING

FEATURES OF EACH TYPE OF OWNERSHIP

Corporations

Canadian corporations may be incorporated
federally, under the Canada Business
Corporations Act (the “CBCA”), or under the
corporate statute of a particular province or
territory (in Québec, the Business Corporations
Act or “QBCA”). A federal corporation “carrying
on business in Québec”, which definition
includes owning immovable property, must
register with the Québec Register of Enterprises
(the “REQ”), and update that information at
least annually, as well as within 15 days of any
change. One disadvantage to incorporating
federally is therefore the requirement to file
two annual returns and pay two annual filing
fees, whereas only one return and one annual

filing fee are required for a Québec corporation.

Additionally, 25% of a CBCA’s corporation’s
directors must be Canadian residents; there is
no residency requirement for Ontario or QBCA
directors.

Under both the CBCA and the QBCA, all
corporations which are not publicly traded are
required to maintain “a register of individuals
with significant control over the corporation”
(an “ISC”). This is defined as any individual who,
as registered holder or beneficial owner,
controls any number of shares carrying 25% or
more of the voting rights attached to all of the
corporation’s outstanding voting shares or
equal to 25% or more of all of the corporation’s
outstanding shares measured by fair market
value. Two or more individuals can each be
considered an ISC if they have joint ownership
or control of 25% or more of the shares in votes
or value. The CBCA corporation must maintain a
register containing each ISC's name, date of
birth and address, jurisdiction of residence for
tax purposes, the day they became or ceased to
be an ISC, and a description of why they qualify
as an ISC. This information must be confirmed,
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and updated if necessary, at least annually and
may be maintained at the corporation’s
registered office or at any other place in
Canada designated by the corporation’s
directors (such as the law firm where the
minute books are maintained). The information
is accessible to shareholders and creditors of
the corporation or their personal
representatives upon request during the
corporation’s usual business hours, and they
may obtain an extract from the register on
payment of a reasonable fee. The information
may not be used by any person except in
connection with (i) an effort to influence the
voting of shareholders of the corporation (e.g.,
a proxy solicitation); (ii) an offer to acquire
securities of the corporation; or (iii) any other
matter relating to the affairs of the corporation.
Failure by the corporation as well as its
directors and officers to establish or maintain
the register without reasonable cause, the
recording or provision by a director or officer of
false information, and the failure by a
shareholder to reply accurately and completely
to a corporation’s request for information, are
all punishable by fines and a maximum of 6
months’ imprisonment. These requirements are
gradually becoming universal throughout
Canada, regardless of the jurisdiction of
incorporation.

Unlimited Liability Company (“ULC”)

ULCs, which are similar to American limited
liability companies (LLCs), can currently be
formed only under the laws of the Provinces of
Nova Scotia, British Columbia, and Alberta;
however, they can hold property in Québec if
they register with the REQ. These entities
permit flow-through treatment for profits and
losses to their shareholders, although tax
treaties may impact the ability to use this.
However, Canadian ULCs do not provide limited
liability protection, and it is therefore common
practice to interpose a single purpose holding
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corporation between the ULC and its
shareholder(s).

Partnerships / Limited Partnerships

These are formed under provincial/territorial
law by the agreement of the partners in the
case of a general partnership, or the general
and limited partners in the case of a limited
partnership.

General partnerships do not usually require any
other formality in order to be created, whereas
a limited partnership generally exists only from
its registration date. The partnership
agreement or limited partnership agreement,
as the case may be, takes the place of the
certificate and articles of incorporation and by-
laws, and will govern the issuance of
partnership units and the operations of the
entity.

Typically, in a limited partnership, the general
partner (which is often a shell corporation) is
responsible for all the obligations and liabilities
of the limited partnership. The liability of the
limited partners is restricted to the amount of
their respective contributions, provided that
they do not become involved in the
management of the limited partnership. To
retain limited liability protection, the limited
partner must remain a passive investor rather
than an active participant in the operation of
the limited partnership.

Both general and limited partnerships formed
under Québec law or carrying on business in
Québec must register with the REQ and provide
information analogous to that required of a
corporation.

Trusts

A trust carrying on a commercial enterprise,
such as a business, investment, or real estate
trust (whether or not profitable), which is not
managed by a registered trustee (such as a
trust company) must also register with REQ in
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the same manner as a sole proprietorship,
partnership, or legal person (corporation)
within 60 days of beginning operations.

All trusts having tax vyears ending after
December 31, 2023 must disclose the name,
address, birth date (in the case of individuals),
country of residence and social insurance or
other tax identification number of all trustees,
settlors, beneficiaries and controlling persons
(i.e., persons having the ability, through the
trust terms or a related agreement, to exert
influence over trustee decisions regarding the
appointment of income or capital of the
trust).This includes trusts which own residential
properties both within and outside Canada, and
those which own shares of private companies
that are not currently paying dividends (both of
which were previously exempt from the trust
filing requirements).

Bare trusts employed to hold registered title to
real estate or other assets belonging to third
parties, which may not be reflected by a formal
trust deed, and which previously did not have
to file tax returns, are currently exempted from
these rules but the government has signaled
that the rules will be extended to them as well
in the near future.

The failure to file an annual Canadian income
tax return could result in penalties for each
missing year of up to 5% of the fair market
value of the trust’s assets, plus interest.

Nominee or préte—nom agreements

Nominee or “préte-nom” agreements are
commonly used in real estate transactions to
register property in the name of a nominee
corporation, which holds legal title only, with
the beneficial ownership retained by the true
owner(s). Nominee corporations are often used
to collect rent and pay expenses, or to acquire
family assets such as a residence. Even if
already disclosed in the taxpayer’s tax return,
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all Québec taxpayers must file prescribed form
TP-1079.PN disclosing all nominee agreements:

e Signed on or after May 17, 2019, on the
later of (i) 90 days following the date of
signature and (ii) December 23, 2020; or

e Signed before May 17, 2019, but having
income tax consequences continuing on
or after May 17, 2019 (e.g., deduction of
expenses, attribution of rental income,
imposition of a capital gain, principal
residence exemption claims, creation of
tax attributes such as adjusted cost
base, etc.) by or before December 23,
2020.

Nominee agreements signed before May 17,
2019, but not having income tax consequences
on or after that date need not be disclosed.

The information to be disclosed includes the
date and a copy (if in writing) of the nominee
agreement or other document evidencing same,
the identity of the parties, a full description of
the transaction (or the series of transactions)
covered by the nominee arrangement and the
identity of any person or entity for which there
are resulting tax consequences. Disclosure by
one party to the nominee agreement is deemed
to be disclosure by all parties.

Failure to disclose a nominee arrangement can
result in an initial penalty of $1,000 plus an
additional daily penalty of $100 (up to a
maximum total penalty of $5,000). As well,
Revenu Québec can suspend the taxpayer’s tax
assessment period, such that prescription
(limitation period) does not begin to run on any
tax claims for that period.

VII. CLOSING COSTS / ADJUSTMENTS

Mutation (“welcome”) tax

The buyer must pay the mutation or transfer
tax (colloquially referred to as the “welcome
tax”) to the Québec Minister of Revenue under
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the Mutation Tax Act (Québec) within 31 days
of issuance of the first tax bill, subject to certain
exceptions for transfers between related
parties (e.g., two spouses, a parent and child, or
a corporation and its shareholder, provided the
shareholder holds at least 90% of the shares
and the buyer does not re-sell or “flip” the
property within 24 months of the initial exempt
sale).

Mutation tax rates are calculated on the higher
of the purchase price and municipal evaluation
of the property (both of which are identified in
the deed, as is the amount payable, even where
an exemption applies). The 2022 rates are as
follows: (i) 0.5% of the first portion of the
taxable amount up to $52,800; plus (ii) 1% of
the portion of the taxable amount between
$52,800 and $264,000; plus (iii) 1.5% of the
portion of the taxable amount between
$264,000 and $500,000; plus (iv) 2% of the
taxable amount between $500,000 and
$1,000,000; plus (v) 2.5% of the taxable amount
in excess of $1,000,000. Québec municipalities
are entitled to impose a surcharge of up to 3%
for properties having a purchase price or
municipal evaluation over $500,000. This is the
case in many cities including Montreal, its
suburbs, and surrounding areas. For example,
Montreal charges (i) 0.5% on the portion of the
purchase price up to $53,200; plus (ii) 1.0% of
the portion of the purchase price between
$53,200 to $266,200; plus (iii) 1.5% of the
portion of the purchase price between
$266,200 and $532,300, plus (iv) 2.0% on the
portion of the purchase price between
$532,300 and $1,064,600; plus (v) 2.5% on the
portion of the purchase price between
$1,064,600 and $2,059,000; plus (vi) 3.5% of
the portion of the purchase price between
$2,059,000 and $3,000,000; plus (vii) 4% on the
portion of the purchase price in excess of
$3,000,000.
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Even where an exemption applies, the city has
the right to charge a supplemental tax as
follows: none if the taxable value is less than
$5000, 0.5% of the taxable value between
$5000 and $40,000, plus a fixed amount of
$200 if the taxable value exceeds $40,000.

Non-residents

As of January 1, 2023, non-Canadian residents
were barred from directly or indirectly
purchasing a Canadian residential property for
a period of 2 years. The Canadian government
recently announced its intention to extend this
ban for an additional 2 years, expiring in 2027.
These properties include (i) a detached house
or similar building containing up to 3 dwelling
units; (ii) a part of a building that is a semi-
detached house, row house unit, residential
condominium unit, or similar premises that is
intended to be owned apart from any other
unit in the building; and (iii) vacant land zoned
for residential or mixed uses in a Census
Metropolitan Area or Census Agglomeration,
but excludes recreational properties outside of
Census  Metropolitan Areas or Census
Agglomeration.

Prohibited purchasers include individuals who
are not Canadian citizens or permanent
residents of Canada, corporations that are not
incorporated in Canada, and corporations
controlled by foreign corporations or
individuals who are not Canadian citizens or
permanent residents of Canada. While the
Regulations are not yet finalized, the threshold
will probably be either direct or indirect
ownership of 3% or more of the value of equity
or voting rights of a corporation, or control in
fact.

This prohibition does not apply to (i) the
acquisition by an individual of an interest or a
real right resulting from death, divorce,
separation or a gift; (ii) the rental of a dwelling
unit to a tenant for the purpose of its
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occupation by the tenant; (iii) the transfer
under the terms of a trust that was created
prior to the coming into force of the Act; (iv)
the transfer resulting from the exercise of a
security interest or secured right by a secured
creditor; (v) a non-resident spouse or common-
law partner of a Canadian resident where they
buy the property together; (vi) refugees; and
(vii) temporary residents who meet certain
prescribed conditions set out in the Regulations
(which may include students and certain
foreign workers).

Adjustments

The buyer and seller generally adjust for taxes,
utilities, and other prepaid expenses as at the
date of transfer of ownership. In addition, in
the case of commercial property, adjustments
are also made for rents, third party operating
expenses and common area maintenance
expenses.

Typically, the offer and deed will provide that
the buyer chooses the notary and pays the
notarial fees, including the cost of publication
and the provision of notarial copies to both
parties. If the purchase is financed, the lender
will choose the notary to receive the deed of
hypothec (mortgage), who will ideally also
handle the sale, and the buyer will assume
those costs. If there are existing encumbrances
on the property (e.g., the balance of a
hypothecary loan) to be paid out at closing, the
notary will obtain a payout letter from the
lender, arrange for payment from the sale
proceeds and have the prior lender’s security
radiated, all at the seller’'s expense. If the
purchase is financed, either by a seller take-
back or a bank financing, the notary must
prepare and publish a deed of immovable
hypothec against the property in the Index of
Immovables to protect the lender’s security in
the immovable property , which include any
movable (personal) property on the premises,
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as well as any rents in the case of a commercial
property.

Sales Tax

The sale of a new residential property, or of an
existing property that has undergone major
renovations, from the builder / developer is
subject to the GST and QST, with a partial
rebate available for individuals only. If the
purchase price is between $350,000 and
$450,000, then up to 36% of the amount of GST
not exceeding $6300 is refundable. If the
purchase price is between $200,000 and
$300,000, then 50% of the amount of QST not
exceeding $19,950 is refundable.

The sale of an existing residential property
which is occupied by its owner and not rented
property is not subject to GST or QST; however,
if the owner of the property resides in part of it
and rents the rest (e.g., a duplex or triplex), the
portion not used by the owner as a residence,
determined on a prorated basis, will be taxed in
the same manner as the sale of a commercial
property.

The sale of a commercial property is subject to
both GST and QST, unless both parties declare
in the deed that they are registered for both
taxes, provide their respective tax numbers and
file an election to have the transaction be
treated as non-taxable.

It is the buyer’s obligation to collect and remit
the GST and QST, so the seller’s tax numbers
should be verified; if they are invalid, the buyer
will be liable to pay these amounts to the tax
authorities.

If the seller is not a Canadian resident, the
buyer must withhold 25% of the gross proceeds
in trust (typically with the officiating notary)
until the Canada Revenue Agency confirms the
amount to be paid and issues a certificate of
compliance (“tax clearance certificate”) when
the tax has been fully paid, at which time any
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excess funds may be released to the seller. A
buyer who fails to withhold and remit the
required tax could be held liable for the entire
amount, plus penalties and interest.

VII. RECORDING REAL ESTATE DOCUMENTS

The Québec land register traces all real estate
transactions carried out in Québec since its
creation in 1830. The overall system is known
as the Cadastre du Québec, and the province is
divided into various registration divisions, each
one of which has its own registry office.

Title can be searched electronically via the
Index of Immovables, using the lot number. The
municipal evaluation is also generally accessible
on-line, depending on the municipality, using
the civic address, which will also yield the lot
number(s). Copies of the registered deeds may
also be ordered on-line.

Leases under Québec law are a personal, rather
than a real, right. However, notice of the lease
may be published against title. This protects the
tenant by ensuring that if the property is sold,
the new owner must respect the balance of the
term of the lease, including any renewal
options. If the lease was not published before
the sale, the new owner is only obliged to
continue it for the shorter of the balance of the
term (not including renewals) and 12 months
from the date of the sale. This puts the tenant
is a very precarious position, particularly if the
premises are desirable and the rental is below
market, if the tenant cannot easily find
replacement premises, or if the tenant has
made significant improvements and cannot
recoup their cost.

Since November 8, 2021, all documents to be
published at the Land Registry may only be
submitted electronically. A digital inscription
may be submitted by land surveyors and bailiffs,
in addition to lawyers and notaries, even if they
did not prepare the underlying document.
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VIII.  CHARTER OF THE FRENCH LANGUAGE

The Charter of the French Language (Québec)
makes French the exclusive official language in
the Province of Québec, although other
languages (such as English) may be used in
certain circumstances and under certain
conditions.

Generally speaking, all contracts which are
imposed by one party on the other and are not
negotiable are considered adhesion contracts,
and must be presented to the party on whom
they are imposed (the adhering party) in French,
after which the adhering party may agree to
receive and sign an English version.

Since September 1, 2022, regardless of the date
of their signature, all deeds and other
documents (example, a notice of lease)
submitted for publication at the Québec land
registry office must be filed exclusively in
French,; if filed in a language other than French,
they must be accompanied by a certified
French translation, failing which they will be
rejected.

A contract for the sale or exchange of part or all
of a chiefly residential immovable of fewer than
5 dwellings, or of a fraction of a chiefly
residential immovable that is the subject of an
agreement or declaration of co-ownership must
be drawn up in French but may be prepared
exclusively in another language if all parties
expressly so agree.

However, the promise to enter into such a
contract, as well as the preliminary contract
required to be entered into between a builder
or developer and an individual purchaser of an
existing or planned residential immovable, and
the memorandum required to accompany it if
the immovable is to be held in co-ownership
(i.,e., a condominium), must be prepared
exclusively in French.
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Furthermore, all supporting documents
accompanying a registration request (for
example, proof of service of a notice or
judgment, a certificate of death, etc.) must be
in the French language, or if drafted in another
language, must be accompanied by a French
version certified by a licensed translator.

In addition, the Charter of the French Language
regulates signage outside a building, as well as
signage inside the building which is visible from
the outside. Generally speaking, English
trademarks (whether registered or common
law) may be used without a French equivalent,
provided that a French trademark has not been
registered, but must be accompanied by a
Frenc generic term describing the nature of the

goods of services offered (ex., Café Second Cup).

Furthermore, the French non-trademarked text
must be twice as prominent (generally twice as
large) as the English version.

IX. ANNUAL COSTS FOR PROPERTY OWNERSHIP

In addition to the purchase price, a buyer must
typically budget for the following annual
expenses of property ownership:

A. Property Insurance (including boiler and
machinery, fire, damage and liability).

B. Property Taxes (municipal, school,
water, special assessments); if all or part
of the property is rented out, the rental
income will be subject to income tax in
the hands of the landlord.

C. Operating expenses, such as utilities,
maintenance, and repairs.

CONCLUSION

Real estate is an area of interest for most
people, regardless of their profile and focus,
whether as an owner, tenant, landlord, or
merely someone who keeps an eye on the
economy, as fluctuations in the real estate
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market are often seen as a reliable barometer
of its state and condition.

In addition to demanding a deep understanding
of the ever-changing real estate market and
conditions, the field covers a vast landscape of
legal issues, such as leasing, commercial and
corporate law, litigation (including arbitration,
mediation, and other forms of dispute
resolution), financing, construction, tax, co-
ownership and condominium law, municipal
law,  bankruptcy and insolvency and
environmental law, many of which come into
play in any real estate transaction.
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KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER CHILEAN LAW
.

[BUYING AND SELLING REAL ESTATE IN CHILE]

STANDARD FORMS OF AGREEMENTS

1.

4.

Offer to Purchase: Offer to Purchase
sets forth Buyer's offer of price, date for
closing, contingencies for inspections,
financing, etc., and date for entering
into a formal purchase and sale
agreement. Seller may accept, reject or
counteroffer, based on the original
offer.

Promise to Purchase: The most usual
form of agreement to sell and purchase
real estate is through a Promise to
Purchase. The Promise to Purchase
must detail the terms and conditions of
a Definite purchase as thoroughly as
possible, and, consequently, the
Definite Purchase and Sale Agreement
shall contain the same terms set forth in
the Promise to Purchase. The key
condition contained in the Promise to
Purchase to enter into the Definite
Purchase and Sale Agreement is that the
titles of the property must comply and
be according to law.

If no Promise to Purchase is entered
into and/or or the titles of the property
were not properly reviewed, the Buyer
may agree to accept the property's titles
without actually reviewing them. In this
case, the parties often agree on a clause
having the Buyer acknowledging this
situation and waiving its action to
rescind the sale.

The most used terms of the Promise to
Purchase are:

A. Description of the property: It
includes the address / location,
boundaries, land tax identification
number, and registration number
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under the competent Real Estate
Register.

Price and payment form: Buyer and
Seller would declare that payment is
made in full by the Seller, declaring
that the Seller’s obligation to pay is
entirely fulfilled at the moment of
the deed signing.

Occasionally, the Buyer will pay a
portion of the price with a loan
granted by a bank or financial
institution. The Seller will usually
state that the Buyer's failure to
obtain credit will not be considered
a condition for declaring the
agreement void and/or a breach of
the Promise to Purchase.

The parties will often agree that the
purchase price will be paid through
one or more bank instruments left in
escrow before the notary public that
authorizes the deed of sale, with
instructions to deliver said
documents to the Seller once the
property is registered under the
Buyer’s name in the competent Real
Estate Registrar, with no
encumbrances  (except  known
previous encumbrances, such as Co-
ownership Regulations or
easements) and those warranties
granted by the Buyer to guarantee
payment of credits taken for the
purchase (i.e., mortgages and
prohibitions to sell).

If the parties agree that the
purchase price will be paid in
installments, the Seller will usually
not waive its action to terminate the
contract and will not grant the Buyer
settlement. Once payment is done in
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full, Seller will often be obliged to
both waive its action to terminate
and grant settlement to the Buyer’s
obligation to pay.

Form of sale and delivery: This is
usually done ad corpus, which
means, “in its current state”. The
Buyer declares to acknowledge this
situation, and that the property is
free of any encumbrances and, in
general, any limitation to
ownership. However, for large
plots, mainly rural real estate, the
parties usually agree to review the
property's exact surface through a
topographical survey, setting a
unitary price per square meter sold,
which may eventually result in an
adjustment in the price. For
example, if the topographical
survey reveals that the property's
actual surface is less than 2% of the
property's surface in its titles, that
difference is accepted by the Buyer.
If the difference is higher, the Buyer
will be entitled to request a
proportional price reduction.

Other commonly used conditions
include:

e For condominium properties,
Buyer will have to submit to the
relevant Co-ownership
Regulation.

e The property must be delivered
empty, with no debts of any
kind, i.e.,, land tax, utilities,
common expenses, etc.

e In the case of rural property, it
must be delivered without
workers of any kind. The Seller
guarantees that the Ilabor
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contracts of any workers of the
property have been terminated.

D. Titles: the sale is usually subject to

the condition of having the Buyer's
attorneys review the legal titles of
the property. If the titles do not
conform to the Law, said condition
fails, and the Promise to Purchase
turns void with no party liability.

A review of the property's legal
titles seeks to verify, at least, that:

e The Seller, either directly or by
adding the possession of the
property by prior owners, has
owned the property for at least
ten consecutive years (being
this term the statute of
limitations for acquiring real
estate).

e The Seller (and prior owners),
especially in the case of
corporations, were legally
entitled to acquire, maintain,
and sell the property (i.e.,
corporations are mandated by
Llaw to count with the
authorization given by an
extraordinary shareholders
meeting, of the sale of real
estate that represents 50% or
more of the company's assets).

e The property is not subject to
encumbrances and limitations
that may hinder its transfer or its
full exploitation and use by the
Buyer, due to, for example,
leases, seizures, mortgages,
prohibitions, mining permits,

easements, expropriations,
usufructs, environmental
conservation rights, co-

ownership regulation, etc.
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e Technical and environmental
conditions that may affect the
transfer or full exploitation and
use of the property by the Buyer:
For example, farming and
forestry subsidies, debts owed to
public institutions for land taxes,
subsidies, declarations of public
utility (which means part, or all
of the property may be subject
to future expropriation due to
eminent domain), or the
approval of the exploitation of
the property by Environmental
Impact Evaluation System (SEIA).
If the property is rural and the
sale is agreed upon before
subdivision of a larger property,
the Chilean Agricultural Service
Office shall approve the
subdivision for the buyer to
acquire the respective plot.

= |n the case of urban real estate
purchased for the construction
of any building, both the city and
the district’'s land-use master
plans must be reviewed to verify
if the construction in the
property is authorized based on
the use of land designated in the
master plan.

5. Term and place of execution: the parties

will often agree on a term to enter into
the Purchase Agreement, usually based
on the time necessary for the Buyer's
counsel to review the property's legal
titles and, when applicable, to obtain
financing for the purchase. The parties
will also agree on the notary public's
office where the deed will be entered
into. In case the property's price is paid
partially or entirely with a bank loan, the
relevant notary public is usually
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appointed by the financial institution
granting said loan.

Guarantees: The wusual security to
ensure compliance of obligations set
forth in the Promise to Purchase (for the
Seller, providing the legal titles of the
property and signing the deed on the
agreed date; for the Buyer, signing the
deed on the agreed date and paying the
purchase price), the parties provide
cross-guarantees in the form of banking
instruments with a sum usually
equivalent to 10-20% of the sale price,
which may only be collected if the other
party breaches its contractual
obligations.

Conflict resolution: Any disagreements
between the parties, including any
differences regarding the legality or
completeness of the property's titles,
are usually settled by the ordinary
courts of justice or an arbitrator.

Formalities: Promises to Purchase may
be executed as private documents, or as
public deeds. In the case of a public
deed, if authorized by the Seller, the
Buyer may register the Promise to
Purchase under the competent Real
Estate Registrar, for publicity matters.

Prohibitions: The Seller may also accept,
at Buyer's request, to abstain from
offering the property to third parties or
encumbering it during the term of the
Promise to Purchase. If authorized by
the Seller, this prohibition may be
registered in the competent Real Estate
Registrar.

BROKERS

Real estate brokerage is an unregulated
activity in Chile. No special qualifications
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or permits are required to operate as a
broker.

The common broker’s commission rate
is 1-2% of the sale price, payable by
both the Seller and the Buyer, unless
negotiated otherwise.

Brokerage is not mandatory. It is usually
employed in the sale of used real estate.
Sellers of new
residential/commercial/industrial/forest
ry /agro projects hire established
brokerage firms to look for potential
buyers, and to prepare bidding
processes, usually for large properties
with
commercial/industrial/forestry/agro
potential.

lll. BUYER'S INSPECTIONS

1.

Inspections are  not mandatory,
although the Buyer usually performs a
visual inspection of the property, to
verify its state. Technical checks are not
customary but are generally requested
for old properties. The Seller usually
imposes a sale "as is" of the property,
meaning the Buyer accepts to purchase
the property in the state verified during
visual  inspection. Buyer reviews
technical information as part of the legal
review necessary to confirm the Seller
has owned the property, either by her
directly or by adding possessions of
prior owners, for at least ten years.

When buying new property, the Buyer
usually inspects the property with an
architect to verify any flaws or
construction defects, which must be
repaired before receiving the property.
Additionally, the sale of new property,
especially for residential purposes, is
subject to Chile's Consumer Protection
Act in all aspects wunrelated to

construction quality. Therefore, the
inspection may reveal differences
between the conditions offered by the
Seller versus the actual needs of the

property,  which may  configure
deceptive advertising and leave the
Seller liable for infringing Chile's

Consumer Protection Act.

IV. FORMS OF OWNERSHIP

1.

Residential property is usually held to an
individual's name, or the name of a
company controlled by the Buyer. Joint
ownership is allowed in the percentage
determined by the joint purchasers,
even if it is not a 50-50% assignment.

Commercial property is usually held to a
commercial real estate ("inmobiliaria")
company's name.

Rural property is usually held either to
an individual's name (especially in case
of small plots of at least half a hectare)
or to a rural real estate ("agricola")
company's name.

V. FORMALITIES

1.
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The purchase of real estate in Chile is
categorized in Chilean law as a formal
agreement. This means that the transfer
of ownership does not happen when the
parties sign the Purchase and Sale
Agreement, but only when two
copulative requisites are fulfilled: i)
execution of the Purchase and Sale
Agreement through a public deed
granted before a notary public, and ii)
the deed is then registered at the
competent Real Estate Registrar.

If any of the parties needs to appear
represented by a proxy, for example, in
case they are unable to be physically
present on the day of execution, a
power of attorney must be granted by
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public deed and said power of attorney
must give all the necessary authorities
to the proxy, including agreeing the sale
price and form of payment, granting
settlements and waiving resolutory
actions. If the property is owned by a
legally incapable person (such as a
minor), the sale must be authorized by
the competent judge.

VI. CLOSING COSTS/ADJUSTMENTS

3.Land

1. The notary public's costs for authorizing

the Sale and Purchase Agreement are
usually borne 50% by each party, unless
agreed otherwise. Costs of registering
the Sale and Purchase Agreement
before the competent Real Estate
Registrar are usually borne by the
Buyer. The fee paid to the Real Estate
Registrar is 0,002% of the sale price,
considering a maximum price ceiling of
CHS 128,000,000. - (USD 140,000. -
approx.)

2.Buyer and Seller adjust for land taxes,

which must be paid in four yearly
installments (April, June, September,
and November). In addition to the
previous, if the property is commercial,
adjustments are also made for rents,
third party operating expenses and
everyday area maintenance expenses.

that has been subjected to
agricultural purposes may be subject to
taxes and payments derived from
obtaining agricultural/forestry subsidies.
Those subsidies must usually be
respected by the Buyer or previously
terminated by the Seller. For example,
subsidies for irrigation works make the
property owner, even after it is sold by
the owner who obtained the subsidy,
liable for failure to maintain the

irrigation works that were paid through
the subsidy.

4.The sale is subject to VAT if the seller is in

the real estate industry, or if the
property is part of the fixed assets of a
company, among other specific cases.

VIl. OTHER CLOSING DOCUMENTS

1.

Condominiums: The Seller will provide
the Buyer with a copy of the
corresponding Co-ownership Regulation,
in the case of properties that are part of
a condominium regulated by Law
21,442 of Real Estate Co-Ownership.
The Buyer also usually requires the
Seller to provide a certificate, issued by
the  condominium's  administrator,
stating that the Seller does not owe any
ordinary expenses for his unit.

Land tax: Real estate subject to land tax
may not be transferred if land tax
payments are owed to the National
Treasury. Therefore, a land tax debt
certificate issued by the Treasury or the
Tax Authority showing no outstanding
land tax payments has to be attached to
the sale deed.

Utilities: Seller is usually required to
prove to the Buyer that all bills for
utilities, such as sanitary services,
electricity, gas, cable TV/Internet
services have been duly paid and no
outstanding debts for these services
exist. Buyer may request that some of
these services, especially telephone and
cable TV/Internet services, be
terminated before the sale.

VIIl. RECORDING REAL ESTATE DOCUMENTS

1.
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Since real estate must be transferred by
a public deed registered before the
competent Real Estate Registrar, copies
of the deed are always available firstly
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in the notary public office that legalizes
the deed, and then in the competent
Judicial Archive, after one year counted
from the sale and purchase’s date.

Regarding the actual registration, the
sale deed is registered in the property
Registry of the competent Real Estate
Registrar, which may then issue copies
of the property's registration to the
Buyer's name and a certificate
evidencing all the liens and
encumbrances on the property,
including  mortgages, prohibitions,
seizures, litigation, easements,
usufructs, Co-ownership Regulations,
etc.

Since the recommended form of
transferring property is to settle all
obligations that arise from the sale and
purchase agreement in the same deed,
this must be reconciled with the Seller's
interest of not materially delivering the
property until he or she receives full
price paid, and the Buyer's interest of
not delivering the payment of the
purchase price until the inscription of
the property to the Buyer's name in the
Real Estate Registrar is completed. To
leave no obligations pending, the parties
agree in the Sale and Purchase
agreement to state that the Seller
received payment in that act, and the
Buyer received the property in the same
act. Then, along with signing the Sale
and Purchase Agreement, the parties
will also sign a separate document with
instructions to the notary public that
legalizes the deed. The Buyer provides
the notary with the payment
documents, which are left in escrow
with the notary public. As instructed,
the notary will hand over the payment
documents once the notary has verified
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that the property is registered to the
Buyer's name in the competent Real
Estate Registrar and that the only
encumbrances that lien the property are
those that existed before the sale or
those granted by the Buyer. If the
instructions are not completed in a
predetermined period, the notary will
be entitled to return the payment
documents to the Buyer once the Buyer
signs a deed annulling the Purchase and
Sale Agreement.

IX. ANNUAL COSTS FOR PROPERTY
OWNERSHIP

1. Property Insurance: it is not mandatory,

but very common. For condominiums,
insurance is contracted for the
condominium's common  property.
When property is purchased through
loans by banks or other financial
institutions, the lender requires the
Buyer to hire fire and earthquake
insurance. Unemployment insurance for
the Buyer, a natural person, is also
usually  demanded by  financial
institutions, which may be enforced
contractually but is not legally
mandatory.

Real Estate Tax: This tax is levied on a
property’s assessed value. It is an
annual tax but can be paid in four
installments in April, June, September,
and November.
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KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER COLOMBIAN LAW

1. Standard Forms of Agreements to buy and

sell Real Estate:

Despite the existence of several types of
agreements to implement real estate
transactions in Colombia, the most
common forms of agreements used to
acquire real estate properties are the
promise to sale and purchase agreement
and the sale and purchase agreement.

a. Promise to Sale and Purchase
Agreement (Promesa de Compraventa)

Considering that there are some
formalities to acquire real estate
properties in Colombia and the need of
the parties to be bound by a legal
document swiftly, regularly the parties
enter first into the promise to sale and
purchase agreement (the “Promise”).
Under this agreement, the parties set
the terms and conditions agreed by
them to do the transaction of sale and
purchase of the property, and the
buyer paid a percentage of the price
agreed as a down payment of the
transaction. Under the Promise, the
seller promises to sell, and the buyer
promises to purchase the property
when some conditions are fulfilled,
usually when a specific date arrives,
depending on the complexity of the
transaction.

The following are some legal
requirements to make valid and
enforceable the Promise: (i) the
agreement must be done in writing; (ii)
the object of the agreement should not
be prohibited or invalid by law; (iii) it
must include the specific date or
condition that sets the date to
celebrate the sale and purchase
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agreement which must be done by
public deed. In relation to this
requirement, as stated by case law, it is
also necessary to indicate the Public
Notary and the time where the sale
and purchase agreement public deed
will be executed; (iv) the agreement
must determine the sale and purchase
agreement, in such a way that to
proceed with the closing of the
transaction, only the formalities or the
legal means to transfer and delivery
the property are missing.

The last requirement mentioned
above, refers to the necessity to
include in the agreement on one hand,
a full description of the property,
among others, its identification name,
address, boundaries, registration
number, tax identification number and,
those of the condominium, if
applicable, including the public deeds
by means of which the property was
submitted to the condominium regime.
On the other hand, the price agreed by
the parties and its form of payment.

Some conditions are included in the
Promise to assure its fulfillment, which
means the execution of the promised
sale and purchase agreement by the
parties, the transfer of the property by
the seller and the payment of the price
by the buyer. Among others, it is
common to agree to the inclusion of
penalty clauses equivalent at least to
20% of the price, escrow accounts,
banking letters of credit or, the
indication of the down payment
amount as a confirmatory payment or
prepaid penalty in case of breach of
the contract by any of the parties, as
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applicable.

Sale and Purchase Agreement (Contrato
de Compraventa)

The sale and purchase agreement (the
“SPA”) is the regular form of
agreement used to acquire real estate
properties. When it is preceded by a
Promise, the SPA usually replicates the
terms and conditions agreed on the
Promise, unless the parties agreed to
modify some of those terms. Under
the SPA, the seller sells, and the buyer
buys the property specified in detail in
this agreement for the price set
therein, just as was mentioned before
in relation to the Promise.

When the SPA is used to instrument a
real estate transaction, it must be done
in writing by a public deed executed by
the parties before a Public Notary. The
SPA by public deed itself constitutes
only the title by means of which the
transaction is  done, however,
according to Colombian law, in order
to transfer the property title to the
buyer it is required the registration of
the public deed under its registration
number at the Registration Office to
which the property is linked (according
to its geographic location). Only when
the public deed is duly registered, the
property can be considered
transferred, and the main object of the
SPA is fulfilled.

The same conditions indicated to
guaranty the Promise may be included
under the SPA. Those guarantees are
included to secure, particularly, the
registration of the public deed, any
breach of the contract in relation to its
reps and warranties or the existence of
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hidden flaws (vicios ocultos o
redhibitorios) that could not be
detected beforehand under a due
diligence process but that may affect
the property title after its acquisition.

2. Due Diligence:

In order to have certitude about the legal
situation of the property at the time of the
transaction, it is highly recommended to
proceed beforehand with a due diligence
process over the property. Such a process
should include the revision of the property
titles, the urban applicable regulations or a
land use analysis, when needed.

a. Revision of Property Titles:

The revision of the property titles is
conducted mainly to determine that
the seller is the entitled owner of the
property and, to rule out the existence
of circumstances that affect or may
potentially affect the ownership right
over that property in case of
acquisition (e.g. encumbrances,
limitations to the property rights or
registered lawsuits). In relation to
residential properties, it is important
to highlight the existence of some legal
figures to protect family housing, such
as the Family Housing Assignment
(“Afectacion a vivienda familiar”) and
the Unattachable Family Assets
(“Patrimonio de familia
inembargable”) which are indeed
encumbrances to the ownership right.

The aforesaid revision refers to those
legal acts in relation to the property
that are duly registered under the
registration number of the property,
which are reported under a no liens
certificate (certificado de tradicion y
libertad). Such certificate should have
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an issuance date no longer than ten
previous days and, in any case, before
the execution of any agreement, a new
one should be requested and revised
to prevent the appearance of recent
unknown acts registered after the
completion of the due diligence
process.

Depending on the criteria used by the
legal expert in charge of the due
diligence, the revision could refer to
the registered acts of the property
since the beginning of the transference
chain of the property, the last twenty
years, or the last ten years. However,
such acts that are part of the titles
chain referring to encumbrances and
property limitations, that have not
been duly cancelled or those that
reveal some inconsistencies under the
certificate, must be revised in detail.

Some other documents are revised
under this part of the due diligence
process. For instance, proof of
payment of property taxes at least of
the last five vyears, its cadastral
certificate to verify and compare the
information of the property based on
the information managed by the public
entities.

Urban or Land Use Analysis:

An urban or land use analysis pretends
to verify, according to the applicable
urban law, which kind of constructions
can be built on the real estate
property, or which limitations are
imposed over the property in relation
to its development or use destination.
If this analysis is performed over a
property that has already a building, it
will determine if the construction
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complies with the planning regulations
applicable at the time of its
construction and if the building can
have its current or intended
destination.

Some of the documents revised in this
due diligence are the construction
permits and all the urban licenses and
urban legal documents of the property,
as well as its specific applicable
regulations.

3. Forms of Ownership in Colombia:

In Colombia, the ownership is the legal
right of a person to use, enjoy and dispose
over a thing (including real estate
properties), without violating the law or
the rights of other people. Nevertheless,
there are some special forms of ownership
in Colombia that are relevant to mention
herein.

a. Fiduciary Trust Property:

A fiduciary trust is a legal vehicle
whereby a settlor transfers the
property to a trustee in exchange for
fiduciary rights according to the terms
of a private trust agreement signed
between the settlor and a trust
company. The trust property s
governed by the terms set forth in the
trust agreement. Usually, but not
always, the settlor is at the same time
the beneficiary of the Trust. This legal
vehicle is wusually used for the
development of construction projects,
but it can also be used as a form of
simple ownership. Trust property
simplifies the transfer of real estate
assets, as the seller is able to assign his
fiduciary rights to the buyer by a
private agreement, without granting a
public deed and, therefore, without
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the need for registration in the
Registration Public Office. Once the
fiduciary rights of the trust have been
assigned by the seller, the buyer can
dispose of them and of the real estate
that integrates the trustee under the
terms of the trust agreement. It also
represents a guarantee for real estate
transactions, as the trust property is
managed by a trust company that must
fulfill the fiduciary obligations and the
trust instructions of the settlor.

Real Estate Investment Funds and
Private Equity Funds:

A real estate investment fund is a
legal and financial vehicle (mutual
fund) which mainly invests in real
estate properties, in order to
generate long-term income and asset
valuation which become financial
returns for its investors. The real
estate investment funds are managed
by professionals, and its investors
have their investment represented in
participation titles of the fund. The
real estate investment funds are
highly regulated by the Colombian
financial authorities.

Condominium Regime:

There is a special ownership type
called Condominium Regime (Regimen
de propiedad horizontal) in which
exclusive property rights over private
property and co-ownership rights over
common areas of the property concur,
to guarantee the security and peaceful
coexistence of the co-owners. This kind
of ownership is very usual in the
residential or commercial buildings.
The main purpose of this type of
property is the maintenance of the

d.
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common areas of the housing or retail
project. It constitutes a limitation to
the ownership right and generates to
the owners of private properties the
obligation to contribute to the
maintenance of common property
areas, through a monthly
administration fee which is paid to the
condominium administration.

Joint Ownership:

Joint ownership consists of two or
more people owning the same
property. This joint ownership is
allocated to each person according to
the percentage determined in the
public deed by means of which they
are acquiring the ownership right over
the property. If it is not indicated in the
public  deed the participation
percentage of ownership to which
each person is entitled of, it is
understood that the ownership right is
distributed in equal percentages.

Usufruct:

There is an ownership retaining
usufruct, that consists in the kind of
ownership in  which the owner
conserves the right to dispose over the
property but not the right to use and
enjoy the property, which are given to
another person. The usufruct title is an
example of this ownership form.

Rural Property:
In  relation to rural property is
important to mention that the

acquisition of these kind of properties
must consider the accomplishment of
legal requirements related to the
statutory limitations to acquire rural
property in Colombia according to the
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Colombian agrarian legislation.

4. Notarial Aspects:

As it was mentioned before, the transfer of
real estate in Colombia must be done with
the formality of a public deed held before
a Public Notary. Similarly, when fiduciary
contracts involving transfer of real estate
are constituted, the formality of a public
deed must be complied with, even though
the transfer of fiduciary rights over them
can be made by means of a private
document. The public deed content is
public which means that anyone can
access the information of a real estate
transaction.

The process to prepare a public deed
begins when the interested party
approaching any Public Notary office in the
country, since there is freedom of choice
except when dealing with transactions in
which the state participates as a party,
because there it would apply a distribution
system to select among notaries. Once the
request is made, the officials of the pubic
notary will inquire which legal transaction
is going to be held and request the
documents required for each specific deal;
in the case of the sale and purchase
agreements, the required documents are:
(i) No liens” certificate (certificado de
tradicion y libertad) of the properties
involved in the transaction; (ii) Documents
of existence and legal representation of
the parties; (iii) Proof of payment of
property taxes of the last five years; (iv) No
debts certificate issued by the applicable
tax authorities in relation to the
properties; and, (v) No debts certificate
issued by the administration when the
properties are subject to the condominium
regime.
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The deed process takes approximately 5
business days, and the notary fees are
regulated by decree for the entire national
territory. Afterwards, the public deed must
be registered at the Registration Office to
which the property is linked.

Registration Aspects:

Public deeds in Colombia must be
registered to considering transferred the
property, because without registration
there is no transfer of ownership rights.
The registration offices are divided into
registry circles that are distributed
according to the location of the real estate
properties. The purpose of the registration
is to give knowledge to everyone about
the transactions and legal acts that have
been done or that may affect the property.

The registration process takes about 15
business days and its fees to register are
set by the authorities at the national level,
however, registration taxes must be paid
as well, and they are set by each
municipality government, so they may
vary among municipalities. To register a
deed, the first copy of the document
issued by the Public Notary must be taken
to the Registration Office of the circle to
which the property belongs with the proof
of payment of the applicable registration
fees and registration taxes. Once the
Registration Office receives the
documents, it proceeds with the
registration after checking that everything
was made accomplishing the applicable
laws, if not, the Registration Office can
make return notes indicating the motifs of
such return and/or those aspects that
must be corrected before presenting them
again for registration.
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6. Costs related to Real Estate Property:

a.

C.

d.

Property tax (Impuesto Predial):

It is a tax that municipalities charge
annually to real estate properties. In
general, the tax authorities set the tax
amount to be paid, however,
sometimes there is a form of self-
assessment in  which the owners
declare the value of the real estate to
set the property tax to be paid, and the
tax authority may present or not an
objection to the such value.

Valuation contribution (Contribucion por
Valorizacion):

It is a tribute that eventually the
municipalities charge when they are
going to carry out publicworks that may
increase the value of a property. For
the State, it is a financing mechanism,
and it is usually used to finance the
construction of city infrastructure,
among others, roads, bridges and
public spaces.

Added value tax (Participacion en
Plusvalia):

It is a tax charged when by means a
public action the  municipality
generates the possibility that in a
property the construction index raised,
the destination of the land changed to
a more profitable one or, the land is
incorporated from urban-to-urban
expansion. This tax is set only once by
each municipality, and the law defines
when its payment becomes
enforceable to theproperty owner.

Administration Fees:

The administration fees are the
amount charged to each private
property under a building or a group of
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buildings subject to the condominium
regime. This amount is intended to
cover administration costs such as
surveillance, cleaning, equipment
maintenance or replacement, public
utilities of the building, among others.

e. Stamp Tax

Since 2023, the collection of a national
tax called stamp duty for the sale of
real estate with a value defined by the
National Tax Directorate was
reactivated, a rate that is marginal and
progressive.

This tax must be financially assumed by
the parties or by only one of them
(according to what the parties
establish) since the law does not
establish an express form of
distribution of the percentage to be
paid.

7. Brokerage:

The real estate brokerage contract has as
object to put potential buyers and sellers
in contact to enter a sale and purchase
transaction over real estate. Brokerage is a
partially regulated activity in Colombia;
however, a license is not required to
operate as a real estate broker.

Commission rates are freely agreed by the
parties but generally the commission is
equivalent to 3% of the sale price of the
property when located in urban areas and
5% when located in rural ones.

It is not necessary to have a real estate
agent, it is simply an additional activity.
However, real estate agents serving under
this kind of transaction may help to find
the best property and to save time to
complete it.

* % %k
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This memorandum is for information purposes only and reflects
the existing regulations as of August 2024.

Under no account can it be considered as either a legal opinion
or advice on how to proceed in particular cases or on how to
assess them.

If you need any further information on the issues covered by
this memorandum, please contact Mr. Daniel Garcia Pifieros
(dgarcia@qclegal.co) or Juan Ignacio Gamboa
(iigamboa@gclegal.co)
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KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER COSTA RICAN LAW

General

Real estate law in Costa Rica is mainly governed
by the principles established in the Costa Rican
Civil Code for acquiring, selling, and disposing
of property. The official registration of real
property is made through a registry system,
which the Real Property Registry of the Costa
Rican National Registry administers. This
system consists of a deed registration system,
which provides for the public registration of
legal instruments affecting land.

Non-Resident Ownership

Property ownership in Costa Rica is an
individual right legally protected by the
Constitution, which states that no person can
be deprived of private property unless it is for a
necessary public use, in which case it will be
compensated. The Constitution grants the same
rights to foreign citizens. A natural person or
legal entity that has acquired property can
dispose of it by selling, renting, encumbering,
mortgaging, or using it for any desired purpose
as long as it follows the law and the regulations
for land use. All individuals or legal entities,
whether Costa Rican nationals or foreigners,
may purchase, sell, own, and in any way
dispose of property that belongs to them.

Land Use Planning

Local governments, known as “Municipalities,”
govern land use in their jurisdiction's towns,
cities, and rural areas. These entities levy and
collect real estate ownership taxes, and they
pass bylaws and legislation to determine the
use that will be allowed for private and public
properties. Consequently, local governments
can regulate matters such as the type of
construction that can be built, its height,
density, and other building requirements. They
also issue building and remodeling permits,
requiring that interested parties wishing to
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carry out any construction comply with the
established regulations, including zoning laws
and/or regulatory plans. Due to a lack of
funding, some municipalities have been unable
to legislate on land use planning and building
requirements. The Costa Rican Construction
Code and the National Institute of Housing and
Urban Planning regulations will govern
construction in such cases. Most Municipalities
with regulations on building and construction
abide by the standards and regulations
contained in the Costa Rican Construction Code,
but specific laws, such as those passed by the
Municipalities, will prevail over general
legislation such as the Construction Code.

Title Registration

As stated above, title registration in Costa Rica
is based on a Registry System. This system
applies to the entire territory of Costa Rica, and
therefore, all properties must be registered
there. The Real Property Registry contains the
registration of all real estate properties and
those liens or encumbrances that affect them,
such as easements, mortgage liens,
encumbrances, and any other limitation on
property rights. For a property to be sold, it
must be duly registered in the Costa Rican
Public Registry and possess a registered land
map or survey that describes it. Transfers of
property and the registration of all kinds of
deeds relating to real property must be carried
out through a Costa Rican Notary Public, who
will draft the deed for the desired property
transaction, which will require that all
interested parties participate in granting the
deed. Once the deed has been prepared,
reviewed, and signed, the Notary will collect
funds from the parties involved to pay all the
required duties and taxes and submit it to the
Real Property Registry to have it registered. The
Registry has implemented several changes
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related to the filing process, allowing online
electronic filing and making the process more
efficient.

Taxes on Real Property

The local Municipality collects taxes on the
ownership of Real Property with jurisdiction
over the area in which the property is located.
There is an annual tax of 0.25% of the property
value declared before the Municipality, and, in
most cases, payment is collected quarterly on a
calendar year. Owners are responsible for
paying this tax, and noncompliance could result
in fines, interest, and possible encumbrances
upon the property by the local Municipality,
leading to possible foreclosure of the property
in severe cases. Every five years, owners must
file a property tax declaration in front of the
local Municipality, declaring land and
construction values for property taxes. Also,
when transferring real property, the Tax
Administration and the Public Registry charge a
series of taxes and duties that must be paid to
process and register the deed, as follows:

Transfer Tax: 1.5% of the highest of: a) fiscal
value; b) purchase price.

Registration Fees: 0.9% of the highest of: a)
fiscal value; b) purchase price.

The indicated taxes and fees represent 2.4% of
the property’s fiscal value or purchase price
(highest of), and they must be paid before the
deed is submitted to the Property Registry.
Since Notaries are private parties authorized to
perform public functions and vested with public
faith, their fees are set by the Costa Rican Bar
Association in conjunction with the legislative
power through specific legislation, which is
updated periodically. Currently, Notary fees for
the drafting, issuing, and submitting for
registration a deed for the sale of a real estate
property are set at approximately 1% of the
sales price. The notary fees generate a 13%
Value Added Tax to be paid by the client.
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Transfers of real estate by individuals are not
subject to income tax. However, suppose an
individual sells a property directly linked to a
lucrative activity carried on by this individual. In
that case, the sale proceeds might be
considered taxable income. The applicable
principle is that the law excludes capital gains
from gross income unless the gains are derived
from goods or rights that are part of the
taxpayer’s lucrative activity or when the gains
come from ordinary business activity.

The transfer of real estate is not subject to
Value Added Tax because it is a transaction
subject to the transfer tax (1.5% of the sale
price) according to Law No. 6999, Real Estate
Transfer Tax Law, of September 3, 1985, and its
reforms and the Law No. 7088, Tax
Readjustment and Resolution 18th Central
American Tariff and Customs Council, of
November 30, 1987, and its reforms.
Nevertheless, services associated with the
transfer of real estate, such as notary fees,
brokers fees, etc., are subject to a 13% Value
Added Tax.

Some properties are subject to a tax commonly
known as the “luxury home tax.” Every three
years, homeowners must perform a luxury
home tax valuation or assessment to determine
if their house, condominium, or apartment in
Costa Rica is subject to the Luxury Home Tax.
The Tax Administration would publish the new
valuation parameters and criteria required to
calculate this tax at least 45 days before the
year-end. If the new parameters are not
published according to the above set dates, the
values and amounts for the previous year will
apply. The amount of the tax will depend on
the valuation or assessment of the home. The
tariff parameters may start with 0.25% up to
0.55% of the home value per the home
valuation or assessment.

Starting July 1st, 2019, Costa Rica has new tax
rules related to capital gains. Capital gains
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derived from the disposal of a property are
taxed at a 15% tax rate. Owners that became
property owners before July 1st, 2019, have the
alternative to pay 2.25% of the sales price
instead of 15% on the gain. The Costa Rican Tax
Code requires the buyer to withhold, declare,
and pay on behalf of a non-domiciled real
estate seller 2.5% of the sales price to be used
as an estimated tax payment towards any tax
liability on the gain realized from the sale.
Some Sellers may be eligible for an exemption.

A new chapter regulates capital income
taxation and capital gains from Costa Rican
sources. It is highly advisable to retain the
services of a local tax advisor and/or an
accountant to obtain proper professional
advice regarding these new rules.

Transfer of ownership of 50% or more of the
control of a corporation or a company owning
real estate triggers a 1.5% indirect transfer tax.
It is important to take into consideration that
when and if the company or corporation
decides to distribute dividends among its
members/shareholders, there will be an
additional 15% withholding/dividend tax, on
top of any ordinary income tax — if applicable —
to be paid by the company or corporation.

Shoreline Concessions

In 1977, Costa Rica passed legislation regulating
properties on the Shoreline. The Shoreline is a
strip of land measuring two hundred meters
wide, starting from the line set by the lowest
tide and moving inward two hundred meters.
Of those two hundred meters, the first fifty
have been declared public domain and,
therefore, cannot be owned by any person or
legal entity. Access to that fifty-meter strip is
free since it is meant for public use. The
administration of the remaining strip measuring
one hundred and fifty meters wide, also known
as the Restricted Area, has been awarded to
the local Municipalities, who may grant
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concessions for its use. These regulations are
governed by the Shoreline Zone Act (“Ley Zona
Maritimo Terrestre”), which establishes several
conditions and regulations for  using
concessions granted in the maritime-terrestrial
zone. These conditions and regulations are
described below.

+» Requesting a Concession

Concessions for land use can be requested by
persons in valid possession of property located
within the Shoreline Zone or by persons who
own properties bordering on the restricted area.

+» Limitations to Possessing Concessions

The Shoreline Zone Act establishes that the
following persons and corporations cannot be
granted concessions in the Shoreline Zone: i-
foreigners who have not resided in the country
for at least five years; ii- corporations with
bearer shares; iii- corporations registered or
established abroad; iv- corporations and
entities constituted by foreigners; and v-
corporations in which foreigners own more
than fifty percent of the capital stock.

+» Regulatory Plans

To file a concession request, the area in which
the concession is located must have an
approved and published Municipal Regulatory
Plan. However, due to inadequate funding in
some Municipalities, local regulatory plans have
not been issued, and concessions cannot be
validly granted. In the face of this obstacle,
some investors and real estate developers have
opted to prepare a regulatory plan for the
Municipality, assuming the costs involved.
Municipalities will most likely accept this kind
of offer if the regulatory plan complies with the
conditions set forth by the Municipality.

+» Procedure to Register a Concession

The land grant or concession procedure mainly
involves submitting a request to the local
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municipality. The request will be reviewed, and
the land will be inspected. If approved, the local
Municipality will issue a notice that must be
published in the official newspaper, allowing
interested parties to manifest their concerns,
complaints, or opposition regarding usage
rights that may have existed previously. Once
this procedure concludes, the Municipality can
pass a resolution approving the concession and
authorizing the drafting of a contract with the
selected beneficiary. The Costa Rican Tourism
Board must also approve and sign such a
document. After this contract has been signed,
a Public Notary must notarize the contract and
file it before the Concession Registry of the
Costa Rican Public Registry to guarantee that
the grant will be protected from potential
future claims by third parties.

< Term of the Concession

Concessions are granted for terms ranging from
five to twenty years, but they may be extended
for equal time spans if the concession
beneficiary  has  complied with  the
Municipality’s requirements and paid the
established concession fees on the required
dates.

<% Payment of Concession Rights

When the concession is granted, the
Municipality will establish an annual cannon
(recurring tax obligation) that the beneficiary
must pay to enjoy the rights granted to him by
the Municipality.

Condominium Property

The Condominium Property Law governs
condominium property in Costa Rica.

<% Registration of Property in the

Condominium Property Regime (System)

Private property developments may be
admitted into the condominium property
regime if the owners have complied with the
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legal requirements established for this special
category of property ownership. The system
operates under the principle of one principal
property from which filial or branch properties
will be derived. Each filial property will be
assigned a different registration number in the
Real Property Registry, which will always
include the letter “F,” which stands for “Filial.”

# Areas Within the Condominium

Two types of areas are established in a
condominium  property. Together, they
comprise the total land area of the
Condominium: i-Common  Areas, which
normally are for the general use of the
condominium owners, but such use may be
restricted to only a portion of the owners,
depending on numerous variations of the
concept, and ii-Private Areas, which belong
exclusively to each unit owner, who will have
complete domain over the property.

< Rights of the Condominium Owner

The unit owner is, therefore, the exclusive
owner of his filial property and owner of a
proportional right over the general common
areas. Such proportional ownership will be
determined by the size of the filial ownership as
compared to the total land area of the
condominium. No owner can be limited in using
and enjoying the general common areas, nor
may he claim a preemptive right over other
owners for having a larger percentage of
ownership of the total property.

#*Condominium Owners Assembly and
Condominium Administration

The Condominium Owners Assembly is the
governing body with maximum authority within
any property subject to the condominium
property regime. Its members are the owners
of the filial or branch properties, and their task
is to oversee the general administration of the
condominium, including matters such as
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budgeting, condominium fees, repairs and
maintenance, and other issues of general
interest which will be voted on in the
assemblies or meetings that will be called.
There is also an administrative entity that will
be in charge of the administration of the
condominium, including the collection of
condominium fees, maintenance of the
common areas, minor repairs, and the judicial

and private representation of the condominium.

Such functions may be carried out by a person,
or a corporation appointed by the Assembly.

<*Condominiums in the Shoreline Zone

Condominiums may also be constituted in
concession areas within the Shoreline Zone.
The essential requirement for this kind of
condominium is that the respective
Municipality must have validly granted the
concession and that it has been registered in
the Concession Registry for it to be submitted
to the Condominium Property regime. Expenses
such as the payment of the annual concession
fee are distributed amongst the condominium
owners, and compliance with the dispositions
included in the concession contract and
provisions of the Shoreline Zone Act will be the
responsibility of the Condominium
Administrator, who may carry our actions
against condominium owners who in any way
violate such dispositions.

The Gulf of Papagayo Tourist Development
Project

“*General

Bahia Culebra was designated as an area of
public interest in August 1979. This declaration
created a major tourist development project in
June 1982, whose stated purpose was to
develop an area dedicated exclusively to
tourism projects such as hotels, residences, golf
courses, marinas, and other major tourism
activities. The land is leased to applicants in the
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legal form of a concession, much like those
granted for the Shoreline Zone described above,
but with the special regulations detailed below.
This tourist development is known as
“Papagayo Gulf Tourist Development” or “Polo
Turistico del Golfo de Papagayo.”

»Master Plan

The project has been developed in strict
compliance  with  the regulations and
restrictions of the Master Plan to develop the
area. Any new projects or developments must
comply with such regulations and restrictions,
which vary depending on the location of the
project and the tourist activity to be developed.
Investors should consult legal counsel before
engaging in any activities in this special area.

+»*Managing Council for the Project

A Managing Council to oversee the project was
also created in the Papagayo Development Law,
under the authority of the Costa Rican Tourism
Institute. This council reports directly to the
Board of Directors and oversees directing,
coordinating, administering, and controlling the
project's development. The council has five
members: three representing the Tourism
Board and two from the private sector with
experience in tourism, who will be elected by
the Tourism Institute's Board of Directors.

% Term of the Concession

Concessions may be granted for a minimum
term of ten years and a maximum of fifty.
These terms can be extended for equal periods
as those granted as long as the beneficiary of
the concession has complied with the
obligations stated in the specific concession
contract and the laws and regulations that
govern a project.
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»Procedure to Obtain a Grant, Purchase, Sell
or Transfer the Rights to a Concession

To obtain a grant or concession over lands
currently owned by the Costa Rican Tourism
Board, interested parties must participate in a
public bid, which a technical office reporting to
the Board of Directors will review. This review
and recommendations will be presented to the
Board of Directors of the Tourism Institute, who
will have the final word on the approval or
denial of the petition. The approval by the
Board of Directors is also required when a
request is made to transfer totally or partially,
establish a lien, or transfer concession rights
into a trust.

Concessions already granted to third-party
applicants may be validly purchased by new
applicants and transferred, either totally or
partially, by those legally empowered to do so.
The transfer of the rights to a concession must
be approved by the Board of Directors of the
Costa Rican Tourism Institute, and those
interested in acquiring the rights to a
concession must comply with the regulations
stated for the original concession as well as
comply with all the applicable requirements.
The transfer of rights to a concession is made
through a public deed in which the
representative of the Tourism Board and the
purchaser and seller are present to grant the
transfer. This deed is ultimately registered in
the Project’s Concession Registry, which will be
explained in full in the following section.

+Registration of a Concession

As stated above, once the Board of Directors
has approved the concession granting, the
interested party must register the concession in
the Project’s Concession Registry. This is a
registry that is part of the Concession Registry,
an office under the jurisdiction of the Costa
Rican Public Registry. In addition to registering
new concessions, the Project’s Concession
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Registry will also register mortgage liens, leases,
and transfers of concession rights to trusts.

«*Financing the Purchase and Development of
a Concession

By creating the Tourism Development Project,
all the Costa Rican banking system banks were
authorized to grant loans to the owners of
concession rights in the Project, accepting as
collateral the conceded land itself and any
improvements or constructions made upon it.
This is an incentive for Financial Institutions to
provide loans to develop the project since they
have the certainty of having sufficient and
authorized collateral, and they can also count
on the legal rights granted to them by the
registration of the lien in the Project’s
Concession Registry, which is a public record
registry.
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KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER CYPRIOT LAW

A. General

1. Introduction

Cyprus is a common law jurisdiction,
and its legal system is based on the UK
one. It is a clear and robust system
which leaves no uncertainty as to the
ownership status of real estate in
Cyprus. The Land Registry Office in
Cyprus (with district offices in each of
the major towns of the island) records
and maintains up to date records of
ownership and interests over land. In
parallel, Cyprus’ immovable property
law, the cornerstone of real property
ownership and transactions related to
land, regulates the transfer of title,
tenure, registration, disposition, and
valuation of immovable properties in
Cyprus and the creation of securities,
charges, and interests over the same.

2. Land Registry Department

The Land Registry Department was
established in 1858 based on the model.
It is said to be one of the most reliable
and trustworthy worldwide. All rights,
interests, and easements (for example
mortgages, long leases, rights of way)
associated with immovable property,
cartography, registration, and of course
transfer of title to immovable property,
are monitored and registered by the
Land Registry Department.

Accordingly, purchasers of real estate
property in Cyprus can have full
knowledge of the status of the property
they are interested to buy, as the
information related to their potential
purchase can be traced from Land
Registry records prior to the completion
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of the transaction. Their purchase
transaction would be registered at the
Land Registry.

B. Standard forms of Agreements

The acquisition of a real estate property
could be concluded with the following
forms of agreements:

v' Reservation Agreement. Usually this
effected by a “reservation agreement”
whereby the seller grants to the buyer
an option to purchase the property
within a certain period in consideration
of a reservation fee. After paying the
reservation fee the property is removed
from the sale and reserved for the
buyer. The paid amount of the
reservation fee is included in the cost of
the purchased object.

v Sale and Purchase Agreement. The sale
and purchase agreement include the
final terms and conditions of the
agreement between the buyer and the
seller. The contract contains valuable
information about the transaction such
as the payment structure. Usually an
amount of around 20%-30% of the
agreed sale/purchase price is payable
with the signing of contracts and the
balance is payable on the completion
date.

The completion date is the date on
which the seller (or his power of
attorney) and the buyer (or his power of
attorney) will meet at the Land registry
to finalize everything (transfer the title
deed receive the balance of sale price
hand over keys). The Sale and Purchase
Agreement must be must duly stamped
in accordance with applicable law and
must be submitted to the relevant
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District Land Registry where the
property is situated.

New Amendment in relation to Sale of
Property (Specific Performance) Law
132(1) 2023. The revised Sale of
Property (Specific Performance) Law
(132(1)/2023), effective December 12,
2023, strengthens protections for real
estate buyers by simplifying the process
of specific performance. This
amendment  ensures that once
contractual obligations are fulfilled, the
property will be transferred to the
buyer, with particular attention to cases
involving  properties with  existing
mortgages.

Assignment Agreement. This is typically
when the property is a resale, and the
separate title deed did not issue yet.
The assignment of a contract of sale has
the purpose of assigning the existing
legal and equitable rights of the
property in question over to the new
buyer. By assigning the rights to the new
buyer, the ownership of the property is
effectively transferred to the assignee,
who shall henceforth have all rights,
including the issuance of the title of the
property in his name.
The said assignment agreement must be
duly stamped in accordance with
applicable law and must be submitted
to the relevant District Land Registry
where the property is situated.

Stamp Duty: The sale contract or the
assighment  agreement must be
stamped by payment of the applicable
stamp duty calculated on the purchase
price (at a rate of 0.15% for €5.001 -
€170,000 and 0.2% from €170,001 and
over). Stamp duty is customary to be
paid by the purchaser.
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C. Real Estate Agents

It is common for real estate agents to be
involved in real estate transactions. The
estate agent profession is regulated in
Cyprus and under the law the existing
estate agents’ fee cannot exceed 5% of the
sale price plus VAT. The customary is for the
agent’s fee to be paid by the seller (except

where agreement exists for other
arrangement).

. Buyer’s Inspections - Property Due
Diligence

Prior to closing, buyers retain the right to
inspect the property with their consultants.
The buyers may also employ qualified
engineers to carry out structural or surveyor
to verify the market value of the real estate.
It is strongly advisable to conduct a due
diligence on the ownership status of the
property. Among other checks, the process
includes review of a recent official Recent
Land Registry search certificate, and copies
of the planning and building permits. Where
the property purchased includes a building,
expert opinion (from architect or civil
engineer), is also advisable to be obtained.

Forms of Ownership

Real estate in Cyprus may be owned by a
single person, or more persons collectively,
it may be leased, and it may be placed
under a trust.

Ownership of the whole

Where real estate property is owned by one
single person, that person is registered with
the Land Registry as the sole owner of the
whole of the property. The Land Registry
issues a separate title deed in the owner’s
name showing him as owner of the whole
1/1 share in the property.




[BUYING AND SELLING REAL ESTATE IN CYPRUS]

Ownership of shares

Where real estate property is owned
collectively by more than one person, they
are registered with the Land Registry as co-
owners of the whole of the property, with
each of them as owner of a specified share
in the property (e.g., 1/2, 3/4, 4/56 as they
case may be Separation/allocation
agreements are possible to be concluded,
to designate and regulate the co-owners’
rights over the different parts of the
property. The co-owners can together lease
or sell the property. Each of them has the
right to mortgage or sell his share, subject
to the rights of first refusal provided under
the law for the other co-owners.

Leasehold Ownership

Leasehold Ownership confers on the
Leasehold title deed holder those rights
which are provided in the lease which is
deposited with the Land Registry. Such
leasehold title deeds can be issued for long
leases i.e., 15 years or over and subject to
the provisions of the lease, can be sold,
transferred, or mortgaged at the holder’s
option.

Types of Business Entities

The most common forms of business
entities established in Cyprus are (a) limited
companies; (b) partnerships; and (c)
alternative investment funds. Further
Cyprus international trust are also
commonly formed by non-Cypriot investors
and high net worth individuals.

v Private Company limited by shares

Cyprus companies are registered
under the Companies Law, Cap 113
as amended. The private company
limited by shares is the most
common form of entity established
in Cyprus. It has legal personality
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separate and distinct from its
shareholders with the liability of
shareholders limited to the unpaid
amount of their subscribed shares.
There is no requirement for a share
capital and generally there is no
restriction as to its availability to
carry on business activities even
where its share capital is small.

Public Company limited by shares

A public limited liability company is
like a private company in terms of its
features. It must have at least seven
shareholders and a minimum share
capital of Eur. 25.629. Unlike a
private company, a public company
is permitted make offerings to the
public and can be listed on the stock
exchange upon satisfying certain
criteria.

Partnerships

Partnerships are regulated by the
Partnerships and Business Names
Law Cap 116, as amended, and they
may form either as general
partnerships or limited partnerships.
In general partnership all partners
have unrestricted liability for all
obligations of the partnership. In a
limited partnership at least one
partner is treated as a general
partner and has unrestricted liability
for the partnership’s obligations
with the other partners having
limited liability up to the amount
contributed (or remaining unpaid)
by them to the partnership.

Fund

With the enactment of the
Alternative Investment Funds Law of
2018, Cyprus has modernized its
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legal framework regulating the
registration and operation of
alternative investment funds (AIF’s).
The Law permits the registration of
AlFs which are self — managed (by
their board of directors) or
externally managed by a fund
manager and may be registered with
unlimited number of persons or with
limited number of persons, or as
“Registered” AlIFs. An AIF may be
formed as a company with a fixed
capital, a company with variable
capital, a common fund or as a
limited liability partnership with or
without legal personality.

v’ Trusts and Beneficial Ownership

The concept of “trust” is recognized
under Cyprus law, and it is regulated
by both statute and common law
principles. Accordingly, real estate
property can be made part of the
trust estate and afford to the
beneficiaries the rights that the
settlor provides in the trust
instrument. Trusts can be registered
with the Land Registry Office over
the real estate to which they relate
to. The beneficiaries do not hold
title over the real estate, as title is
registered in the name of the
trustee to hold it under the terms of
the trust. The settlor appoints
trustees. The trustees’ main duties
are to administer the trust property
prudently and to comply strictly with
the terms of the trust. The general
rule is that the trustees do not have
the power to vary the terms of the
trust under any circumstances.
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v’ The Cyprus International Trust (CIT)

The Cyprus International Trusts Law has

been coming in force in 1992 and the
last amendment made in 2013. This
legislation ranked the Republic of
Cyprus as one of the best
jurisdictions for the creation of an
international trusts due to their
advantages compare to other
jurisdictions. The duration of the CIT
may  continue  perpetuity. As
provided in the legislation a CIT is
deemed irrevocable. It may revoke
only if it is clearly provided for such
an option in the trust deed.

Advantages

Some of the advantages of the CIT
are the exemption of the tax, for
instance, income, gains, and profits
from non-Cyprus sources are
exempt from income capital gains
tax, special defence contribution or
any other taxes in Cyprus.
Additionally, worldwide income,
profit and gains are taxable in
Cyprus only where the beneficiary is
a Cyprus tax resident; beneficiaries
who are non-residents of Cyprus are
taxed only on Cyprus sourced
income in accordance with the
Cyprus income tax laws. Dividends
received by a CIT are not taxable and
not subject to withholding tax in
Cyprus. Also, there is no estate duty
or inheritance tax in Cyprus.

It is worth to mention that the CIT
may be used to protect assets from
risks arising in tort, contract or
otherwise in relation to transactions
entered by the settlor.
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Confidentiality and reporting

The registration of the CIT s
necessary, but confidentiality of the
beneficiary is safeguarded. There are
no reporting requirements in Cyprus
for the CITs other than registration
of its existence.

Complicated family structures -
family wealth management and
estate planning

This scheme is ideal for high-net-
worth individuals with somehow
complicated family structures

Another  form of beneficial
ownership is the life interest
reservation. This confers on the
beneficial owner the right to possess
or exploit the tenement for the
period of his life while the title is in
the name of another. This is usually
a course adopted by parents when
transferring their land to their
children.

F. Closing Cost — Completion

Transfer of property in buyer’s name. The
property is transferred in the name of the
buyer at such time and upon such terms as
stated in the sale contract. It is important to
note that for the transfer of the property to
be possible (a) the seller must obtain a Tax
Clearance Certificate; and (b) Transfer Fees
must be paid.

Transfer fees are calculated by the Land
Registry on the value of the property (as
valued by the Land Registry) as follows:

Value Rate Current rate
of 50%

€0 - €85.000 3% 1,5%

€85.000,00 - | 5% 2,5%

€170.000

€170.001 and | 8% 4%

above
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G. Recording Real Estate Documents

The submission of the Contract of Sale or the
Assignment Agreement at the District Land
Registry. creates in favour of the purchaser a
real interest (akin to an encumbrance) over the
property and gives to the purchaser the right of
“specific performance” of the contract.

H. Annual Costs for property ownership

a. Property Insurance: Usually, property
owners insure their properties. The cost
for insurance varies depending on the
size and condition of the property.

b. Communal Expenses: This refers to the
properties that consist of part of a
unified complex that entails common
areas. The cost for communal expenses
varies widely depending on location,
size of property and the communal area
management company.

c. Local Authorities Taxes: Property
owner’'s falls under either a
Municipality’s or a village council’s
jurisdiction. Taxes and rates vary
depending on which
municipality/council the property is
located. Taxes roughly range from about
€85 to €256 annually, depending on the
size of the property. These usually entail
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sewage, refuse collection, street lighting
and other local expenses.

d. Immovable Property Tax: This tax was
payable by owners of property to the
Inland Revenue up until the end of
2016. Since 2017, this tax has been
abolished.

TAX

The main types of tax that may be relevant
to a real estate sale and purchase
transaction, are VAT and Capital Gains Tax.

VAT: VAT may apply at the existing rate of
5%, 19% or it may not apply at all
(depending on the type of the property
purchased, the intended use by the
purchaser and the condition (new or used)
of the property.

Capital Gains Tax: It is imposed on the
seller and is calculated where there is a
“gain” from the sale (e.g., where the seller
has purchased the property at a lower price
and sells it at a higher). Generally, Capital
Gains Tax is imposed at the rate of 20%
subject to exemptions which may apply to
reduce or exclude it.

New Tax Announcement: The Parliament
has passed a new law levying on a 0.4% tax
on all sales of immovable properties. In
accordance with the amended legislation all
transfers of immovable property as defined
in the Immovable Property (Tenure,
Registration and Valuation) Law Cap 224
and shares of a company which are not
listed on any recognised Stock Exchange
and that directly or indirectly owns
immovable property, a tax of 0.4% will be
paid by the seller of the property or
shareholder. It is considerable to mention
that the tax is not imposed in case of a
company reorganization as defined in
Income Tax Law and in case of a
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restructuring of a non-performing loan as
defined in the Capital Gains Tax Law.

Inheritance Tax: It is abolished in Cyprus
since 1/1/2000.

Taxes in relation to renting a property: The
rental income received from a property
which is located in Cyprus is considered for
tax purposes as a Cypriot sourced income
and as a result is subject to personal income
tax and General Healthcare System
contributions, irrespective of the owner is
tax resident in Cyprus. Depending on the
tax residency and domicile status of the
owner, rental income may also be subject
to Special Defence Contribution.

It is advisable to consult with a tax expert
before concluding a real estate transaction.

Disclaimer. This note is for general guidance only. Specific
legal advice should be obtained in all cases. LLPO Law
Firm accept no liability for anything contained in this
brochure or for any reader who relies on its content.
Before any action or decision are taken by you or your
business, you should seek specific legal advice.
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KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER CZECH LAW

I. Types of Real Property Transactions

a) Purchase of an undeveloped plot of
land;

b) Purchase of a developed plot of land;

¢) Purchase of a building (that is not a part
of a plot of land);

d) Purchase of an apartment;
e) Purchase of a right to build;

f) Purchase by way of a share deal through
a corporation that owns the real estate.

Note: The right to build is a right in rem
related to a plot of land consisting in a right
to have an above ground or underground
structure on that plot of land, regardless of
whether such a structure has already been
built or is yet to be built. Under Czech law,
a right to build is as an immovable asset.

Essential Contents of the Purchase
Agreement

a) The contracting parties, as well as the
purchase price and the payment terms.

b) Exact description of the real estate, i.e.,
the land, any fixtures and fittings of the
building or apartment and existing
appurtenances, easements, pledges,
etc. Czech law expressly prescribes how
the land and buildings ought to be
described in order to be successfully
included in the Land Registry. The Land
Registry contains all of the necessary
components of the description required
for the registration; it is thus advisable
to extract the required information
therefrom.

Note: A thorough review of the information
lodged with the Land Registry is of major
importance when gathering information on
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the realities of the seller’s title to the
property, existing mortgages, and possible
ongoing proceedings the property may
be subject to. The register also contains
records called “notices” which convey
important information regarding the
registered property or its owners or people
holding any other rights to the registered
property, for instance - information
regarding dispossession, ongoing
enforcement proceedings, prohibition of
disposition, and prohibition on the
establishment of a pledge.

c) Description of the necessary repairs or
other regulations the seller/buyer has to
comply with.

d) Date when the property was handed
over to the buyer or the agreed upon
date of transfer of ownership of the
property (N.B. the ownership of the
property is transferred on the day of
registration in the Land Registry
retroactively on the day of the filing of
the request).

e) The conditions of the change of
ownership.

f) Potential charges on the property.

g) A declaration regarding the mandatory
municipal permits, such as, for instance,
the occupancy permit determining the
permitted purpose of the use of the real
estate.

h) Detailed representations and warranties
regarding the current rights and titles to
the property; substantial characteristics
of the property such as: access thereto,
access to utilities (gas, electricity, etc.)

i) The Energy Performance Certificate of
the building must be obtained by the
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seller and handed over to the purchaser,
it is thus recommended to include it in
the purchase agreement as an annex
thereto.

Note: The parties may choose to include
several collateral provisions in the
purchase agreement, which may be
constituted as rights in rem and registered
in the Land Registry. Such collateral
provisions may facilitate the negotiation of
the sale of property by ensuring both
parties’ specific requirements are satisfied.
The parties may choose to include the
following collateral provisions in the
purchase agreement: (i) reservation of
ownership right, (i) reservation of
repurchase, (iii) reservation of resale, (iv)
pre-emption right, (v) purchase testing or
(vi) reservation of a better buyer. A detailed
description of these stipulations exceeds
the scope of this article, however, their
inclusion in the purchase contract may
prove very practical in individual cases. We
will  gladly provide more detailed
information upon request.

Conclusion of the Purchase Agreement

a) The purchase agreement has to be
concluded in writing and the signatures
of both parties must be on one
document. As the Land Registry office
investigates the authenticity of the
parties’ signatures on the purchase
agreement, it is advisable that the
parties officially certify their signatures.
For the purpose of the registration in
the Land Registry (i.e., for the filing of
the application for the permission to
enter a record into the Land Registry), it
is not required that the parties to the
contract prove their identities by their
officially certified signatures.
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IV. Transfer of Ownership

a) The parties are advised to stipulate in
the purchase agreement which party is
to apply for the registration in the Land
Registry. In most cases, it is stated that
the seller has to apply for the
registration in the Land Registry within a
certain period of time from the
conclusion of the purchase agreement.
To ensure that the purchase price is
paid to the seller after the registration
of the ownership of the property in
favor of the buyer, the parties usually
escrow the purchase price at a notary,
attorney-at-law or bank. The parties to
the contract thus usually also conclude
an escrow agreement with the bank,
notary or attorney-at-law, along with
the purchase agreement. Under run-of-
the-mill escrow agreements, the
bank/notary/attorney-at-law is obliged
to transfer the purchase price after the
fulfilment of the conditions stated in the
escrow agreement, which typically is
only the registration of the buyer in the
Land Registry as the owner of the
transferred property.

V. Agents

a) The Buyer or Seller may employ the
services of a real estate broker. The
contract with the broker is most often
concluded as an exclusive agreement.

b) The real estate broker's commission is
generally determined by the market
situation and is usually between 3 and 5
% of the purchase price.

VI. Forms of Ownership

a) In general, all individuals and legal
entities can invest into and own real
estate assets.

b) It is irrelevant if the owners and
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purchasers are residents or non-
residents, or which country they come
from. However, it is important that the
Czech Land Registry recognizes the legal
personality of any foreign company or
individual.

Recently many international sanctions
were and are still being imposed by the
USA and European Union on various
entities and individuals. Property
transactions with most people and
entities subject to sanctions are not
allowed in the Czech Republic.
Therefore, counterparties must be
checked diligently from this perspective
and appropriate approach chosen case
by case.

VII. Acquisitions

a) Properties can be acquired by way of an

asset deal or a share deal. The legal
entities involved in a share deal are
mostly organized as limited liability
companies or joint stock companies.

A. Residential Property

Residential property is most often
owned by natural persons. Most
frequent forms of ownership of
residential property by natural persons
are:

1. Sole ownership: The owner is
the only person authorized to
control and dispose of the
property in question.

2. Co-ownership: More than one
person owns an undivided share
of property. Each co-owner is
entitled to dispose of their
share.

3. Community property: Each of the
spouses is entitled to the assets
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which comprise the community
property, but neither is entitled
to dispose of the assets
independently, i.e., without the
consent of the other spouse.

Legal entities, however, often own
residential property as well.

B. Commercial Property

Commercial property is usually owned
by private legal entities. Joint-stock
companies (a.s.) and limited liability
companies (s.r.o.) are the most common
forms of legal entities used for the
purpose of owning real estate (or for
any entrepreneurial aim, for that
matter) in the Czech Republic.

1. Limited Liability Company —
s.r.o.

a. Most widely used legal form
for corporations.

b. Highly flexible, with
relatively few obligations.

a) Legal Entity

a. A legal entity acts
autonomously,
represented by
executive director(s).
Subject to taxation
independently of its
members
(shareholders).

b. The rights and
obligations of an s.r.o.
exist autonomously
from those of the
shareholders and the
executive directors.

b) Formation

a. Ans.r.o.is founded by
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way of conclusion of a
Memorandum of
Association or via a
Foundation Deed in
the case of a sole
shareholder. It has to
be notarized.

b. Setting up an s.r.o. is
uncomplicated and
can be accomplished
easily. Registration is
done either directly
by notaries or via the
courts.

c. Under Czech law, it is
not mandatory to set
up a supervisory
board as one of the
bodies of an s.r.o.

c) Costs of Formation

The estimated total notarial
costs for the formation of a
standard s.r.o. usually amount
to approximately CZK 6,800
CZK (€250) (In the case of
registered capital - CZK
100,000 (€3,700)) plus court
costs, about approximately CZK
6,000 CZK (€220) and fees for
legal counsel regarding the
drawing up of the Foundation
Deed or of the Memorandum
of Association. Notarial costs
are calculated based on the
amount of the company's
registered capital. The
registration of an established
company in the Commercial
Register can be performed
directly by a notary following
the  procurement of a
certificated notarial deed. In
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such a case, the total costs of
the formation of an s.r.o. are a
little lower.

d) Minimum Registered

Capital
a. The minimum
registered capital

required for an s.r.o.
is 1 CzZK. It is,
however,

recommended to set
up a company with
higher registered
capital, which will
serve to cover the
company’s initial
expenses and to
avoid having to
declare  bankruptcy
due to lack of funds
early on. It is thus
recommended to set
up a company with
registered capital in
the amount of at
least CzZK 100,000
(€3,700).

b. At least 30% of each
shareholder’s

monetary
contribution to the
registered capital

must be paid to a
special bank account
before the company's
registration in the
Commercial Register.
If the company’s
registered capital is
lower  than CzZK
20.000, contributions
to the registered
capital are not
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required to be paid to
a special bank
account but may be
paid to a contribution
administrator.

e) Limited Liability

a. The shareholders of
the entity are not
personally liable for
the company's debts.
The shareholders'
liability is joint and
several and is limited
by the extent of the
shareholders’ unpaid
contributions to the
registered capital
registered in the
Commercial Register
at the time they are
invited by the
company’s creditor to
satisfy the company’s
debt.

b. The limitation of
liability arises once
the s.r.o. has been
registered in the
Commercial Register.

c. The company's
statutory body is
comprised of one or
more executive
directors.

The executive directors
act in all matters on
behalf of the
company. The
manner in which the
executive  directors
are to act on behalf of
the company is also
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registered in the
Commercial Register.
The Foundation Deed

and the
Memorandum of
Association may

stipulate that the
executive  directors
constitute a collective
body.

d. Any internal
restrictions of the
executive directors'
powers are not
effective against a
third party. Under
Czech law, a violation
of these restrictions
by an  executive
director will not
affect the validity of a
contract with a third
party, but the s.r.o.
may hold the
executive director in
guestion liable for
damages.

2. Czech Joint-Stock Company —

a.s.

a.

An a.s. (akciova
spole¢nost) is a legal
entity in which the
shareholders are not
liable for the debts of the
company  during its
existence.

It s much more
complicated to form and
to operate than an s.r.o.

Hence, the rules
governing an a.s. are
generally less flexible
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compared to the rules for
forming a limited liability
company.

a) Formation

a. At least one
founding
shareholder is
required; this may
be either an
individual or a
legal entity.

b. The minimum
share capital is
CZK 2,000,000
(EUR 80,000).

c. The Articles of
Association must
be notarized and
contain certain
mandatory
information.

d. Application for
registration in the
Commercial
Register is to be
filed with the
court with local
jurisdiction (i.e.,
the place where
the company is
located).

Note: Previously, the
founding  shareholders
had to pay a minimum
contribution. In the case
of cash contributions:
each of the founders had
to pay at least 30% of the
subscribed registered
capital by the time of the
submission of the
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proposal to the
Commercial Register.

e. Tax registration is to
be carried out with
the local tax
authority.

f. The company must
establish a website

containing the
obligatory
information
concerning the
company without

undue delay after its
registration into the
Commercial Register

b) Structure - 2 options

a. There are two options
regarding the
company's structure:
(i) the monistic
structure, (ii) the
dualistic structure.
Neither option s
implemented in
Czech law in their
pure forms. The
company may freely
change its structure
by changing its
Articles of
Association.

b. The structure is
typical in European
countries such as
ltaly, France and
Switzerland, and this
structure is also used

in European
Companies (Societas
Europaea).

107
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C.
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In a Czech Joint-Stock
Company with a
monistic  structure,
the Management
board fills both the
supervisory and
executive roles and is
the company’s only
corporate body.
Members of the
Management board
are appointed by the
General Meeting. The
management board
may also have only 1
sole member.

The dualistic
structure, which is
also currently used in
Germany, is the most
common structure of
corporate governance
in a joint-stock
company in the Czech
Republic.

A company with a
dualistic structure has
a Board of Directors
and a Supervisory
Board. The Board of
Directors is the
company's statutory
(executive) body
which is in charge of
the company's
business
management.
Nobody is authorized
to instruct the Board
of Directors as

regards matters
linked to business
management. The

Supervisory Board
is the controlling
corporate body
supervising the
performance of the
Board of Directors
and the undertakings
of the company.
Nobody is authorized
to instruct the
Supervisory Board in
controlling  matters
regarding the Board
of Directors.

The General Meeting
is the third body of
the a.s. in both types
of corporate
structure. It consists
of all company
shareholders. Its most
important rights
consist of (i) electing
new members of the
Board of Directors in
the dualistic structure
if the Memorandum
of Association does
not delegate this right
to the Supervisory
Board; (ii) electing
new members of the
Management Board
in the monistic
structure; (iii)
deciding on the
distribution of profits
and amendments to
the Articles of
Association.

c) Liability

a. Only the company
is liable towards
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the company's
creditors, not the
shareholders.

Note: Persons acting
on its behalf are liable
for the obligations
which arise before
the company's
incorporation in the
Commercial Register.
If there are more
persons acting
together, they are
liable for such acting
jointly and severally.
The company can
assume the effects of
such acts no later
than three months
from its incorporation
and then it is bound
by such acts as if it
was bound by them
from the very
beginning.

3. Other types of entities

There are two other types of
Companies under Czech law, a
Limited partnership company (k.s.)
and an Unlimited partnership
company (v.0.s.), these are,
however, not often used in real
estate transactions.

The same applies to private law
associations that are not considered
to be legal entities and where the
liability of the members is unlimited.

VIll. Financing

a) The usual method of financing real
estate deals is by way of a bank
loan/mortgage for at least a part of the

b)
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purchase price. A bank generally insists
on being provided with collateral before
the loan is drawn.

b) Usually, the buyer has to cover a certain
portion of the price from their own
sources. For large development
projects, banks usually require a pledge
on all possible claims which the buyer
can gain in connection with the real
estate.

c) In connection with this, the buyer often
has to present the seller with an
irrevocable acceptance of loan financing
by a reputable bank or show proof of
sufficient funds before signing the
purchase agreement.

d) Normally, the mortgage/loan is
provided for about 60%, up to 70%, of
the purchase price.

e) For special transactions such as large
individual properties or real estate
portfolios, a common alternative to a
bank loan is the use of capital market
products, for instance, bonds,
receivables, or credit derivatives.

. Payments and Costs

The costs and taxes are normally borne by
the buyer. However, usually the seller has
to bear the costs of deletion of old
mortgages from the Land Registry.

Usually, the purchase price is transferred to
an escrow account maintained by a notary,
a bank or an attorney-at-law, whereafter
the money gets transferred to the seller
following the successful registration of the
transfer in the Land Registry.

The tax on acquiring property was
abolished. No notary or important
registration fees are mandatory. The

necessary official registration stamp is only
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EUR 100.
X. Examinations before closing

a) The buyer is advised to check the title to
the property for any potential or actual
deficiencies and the financial condition
of the seller as well.

b) Commercial buyers should also check if
there are any planning restrictions
imposed upon the property, since a
construction or alteration as well as
change in use or the demolition of a
building requires a building permit. The
building project has to comply with the
content of the local (or regional, as the
case may be) development plans.
Therefore, with regard to prospective
plans of construction, the development
and land use should be reviewed very
carefully before the closing of the
contract.

c) In addition to this, environmental issues
should be checked before closing too.

d) A thorough check of the counterparty
background has become necessary
recently due to proliferation of various
sanctions imposed by mainly the USA
and EU.

Note: It is highly recommended to undertake a
due diligence review before the closing of the
contract.
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KEY FACTS OF REAL ESTATE ACQUISITIONS
UNDER ECUADOREAN LAW

Real Estate acquisitions typically involve several
key stages, ultimately leading to the transfer of
ownership. The most common phases include:
1) Initial Payment or Reservation Deposit; 2)
Promise of Sale and Purchase Agreement
(PSPA); and 3) Sale and Purchase Agreement
(SPA). These legal instruments are designed to
facilitate the execution of the sale contract and
to ensure the property is not subject to
negotiations with third parties.

1. Initial Payment or Reservation Deposit:

This is neither a legal mechanism nor a
mandatory requirement under Ecuadorian law.
However, it is a customary practice by which
the buyer expresses their interest in purchasing
the property through the payment of a
discretionary amount mutually agreed upon by
the parties. It represents a private agreement in
which both the buyer and seller commit to
entering into formal negotiations, with the
seller agreeing not to offer the property to third
parties for a determined period of time. Unlike
the Promise of Sale and Purchase, if either
party withdraws from the negotiation, the
seller must return the deposit without any
penalty.

It is generally not advisable to proceed with this
type of payment without a formal contract,
though it is a common practice to do so with
only a non-binding receipt as the sole
"guarantee."

2. Promise of Sale Agreement:

In real estate transactions, the immediate
execution of a Sale and Purchase Agreement
(SPA) is often delayed by legal impediments
such as existing encumbrances, incomplete
property construction, or the need for the
buyer to secure financing. To ensure the
completion of the transaction, a legal
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instrument known as a Promise of Sale and
Purchase Agreement (PSPA) is typically used.
Under this agreement, one party (the
promissory seller) agrees to sell the property,
and the other party (the promissory buyer)
agrees to purchase it. The PSPA sets the sale
price and establishes either a timeframe or a
condition within which the SPA must be
executed.

Unlike an SPA, the PSPA does not transfer
ownership of the property but binds both
parties to complete the transaction under the
agreed terms. It is also common practice to
include a penalty clause in the PSPA, applicable
in the event of a breach of the principal
obligation or a delay in its execution.

Conditions: For the PSPA to be valid, the
following conditions must be met: i) It must be
executed before a Notary Public in the form of
a public deed; ii) It must adhere to the same
formalities required for an SPA under the
Ecuadorian Civil Code or other applicable laws;
iii) It must specify a period or condition that
determines when the SPA will be executed; and,
iv) It must contain all the provisions typical of a
sales contract, leaving only the formal
execution of the deed and its registration with
the Property Registry Office of the relevant
jurisdiction.

3. Sales and Purchase Agreement (SPA):

Under Ecuadorian law, an SPA is defined as an
agreement in which one party agrees to
transfer ownership of a property, while the
other party commits to paying for it in money
and/or in kind.

a) Notes on Real Estate Sales and
Purchase in Ecuador:

To ensure legality and transparency in real
estate transactions, the following
considerations must be observed: i) a sale
contract between spouses, or between
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parents and their children, is void if the
children are legally incapacitated; and, ii)
under current regulations, the transaction
incurs costs that are typically borne by both
parties unless otherwise agreed. These
costs include taxes, municipal fees,
registration fees, and other formalities,
which are usually paid by the buyer, except
for capital gains and transfer taxes, which
will be discussed later.

b) Conditions for perfection:

For the SPA to be perfected, the following
requirements must be satisfied: i) It must be
executed before a Notary Public in the form
of a public deed, identifying both the
property and the agreed price; and, ii) It
must be registered in the Property Registry
Office of the city where the property is
located.

c) Procedure:

The procedure for perfecting an SPA is as
follows: Once the necessary documents are
obtained, the settlement and payment of
taxes must be completed with the local
Municipality and the Provincial Council.
Simultaneously, a registered attorney must
draft the SPA, which will be then executed
by the parties before a Notary Public. After
the public deed has been finalized, including
proof of property tax payment, it must be
submitted for registration with the Property
Registry Office of the relevant city.

RECOMMENDATIONS PRIOR A SALE AND
PURCHASE AGREEMENT

Legal and Regulatory Optimization in Real
Estate Projects: What Should You Know Before
Investing?

In the Ecuadorian legal context, urban planning
and real estate law are constantly evolving,
making it essential to protect investments
through specialized reports prepared by
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accredited professionals. This is particularly
important given that urban regulations are
dictated by each city’s development and land-
use plans.

One of the most critical documents to review
before acquiring any real estate in Ecuador is
the Plan de Uso y Gestion del Suelo (PUGS), or
Land Use and Management Plan, which
establishes the rules for the use, occupation,
buildability, management, and development of
both urban and rural land.

The PUGS consists of two key components: i)
The structuring component, which sets out
long-term objectives and the desired territorial
model in alignment with the local development
and land-use plan; and, ii) The urban planning
component, which defines land use, buildability,
and the management tools required based on
the land’s classification.

This plan is in force for twelve years and may be
updated at the beginning of each local
government term to reflect emerging changes
and needs within the territory.

As a result, the development of real estate
projects involves several critical regulatory and
legal considerations that, if not properly
addressed, can result in significant delays.
Therefore, a successful project must begin with
comprehensive due diligence on the property
and an appropriate financing strategy.

a) Real Estate Due Diligence:

Due diligence is an investigative process
that evaluates the risks associated with a
property at the time of transfer and
registration, as well as its potential and
limitations concerning urban planning and
construction. It is a vital tool for prospective
buyers and current owners who wish to
understand the status of their property and
the applicable local regulations, especially
for future real estate projects.
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A thorough due diligence report should
include, at a minimum: i) an analysis of the
property’s title; ii) a review of any
encumbrances affecting the property (such
as mortgages or transfer restrictions); iii) an
assessment of the land’s compatibility with
the intended activities; iv) an evaluation of
the property’s construction characteristics,
capacities, and limitations; v) a report on
potential risks or threats related to the
property (red flags); and vi) a list of
requirements from the public authorities to
address any issues that must be resolved
before obtaining construction permits.

REAL ESTATE INVESTMENT MECHANISMS:
TRUSTS

In Ecuador, the use of trusts is a well-
established practice in transactions pertaining
to the transfer of real estate. Under Ecuadorian
legislation, particularly in the real estate sector,
the mercantile trust functions as a contractual
arrangement through the settlor or promoter
transfers the real estate property to a trustee—
accredited entities known as "Fiduciarias"
(Fiduciaries)—for the purpose of developing
and selling the project. Upon completion, the
trustee delivers the proceeds or benefits to the
designated beneficiaries or the settlor-
beneficiary, if applicable.

A key distinction in Ecuadorian law, compared
to other jurisdictions, is that the mercantile
trust is recognized as an autonomous legal
entity with its own legal personality. The trust is
managed and represented by an accredited
third party (the trustee), who holds legal
ownership of the property while fulfilling the
trust’s mandate and distributing the benefits
accordingly.

Several variations of trusts are utilized in real
estate transactions, the most common of which
are analyzed below:
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1. Real Estate Administration Trust:

This trust mechanism addresses some of the
most frequent challenges in construction
projects, namely the mismanagement of funds
and liquidity issues during development. As
mentioned earlier, the fiduciary's role is critical
in ensuring that, before construction begins, all
technical, financial, and legal factors comply
with local regulations. This process facilitates
the smooth execution of the project and helps
the development reach its break-even point on
schedule, which is vital for the successful
construction and commercialization of real
estate units.

It is important to highlight that Fiduciaries are
subject to rigorous oversight, frequently
reporting to various government entities and
operating under a high level of regulation. This
regulatory  framework provides greater
transparency for both the state and investors
and ensures sufficient independence for the
trustee to manage the project's cash flow,
helping to secure its successful development
even before construction begins.

Among the benefits of using a trust to both the
settlors and the beneficiaries, we can find:

a) Asset Protection: By transferring the
ownership of real estate to the trust,
the assets are separated from the
personal estate of the developer,
protecting the project against personal
creditors' claims.

b) Professional Management.

c) Flexibility in Benefit Distribution: The
benefits can be distributed flexibly
among the pre-agreed beneficiaries.
These beneficiaries may be different
from the contributing settlers.
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2. Real Estate Investment Trust (REIT)

This is a contract under which investors
participate in a Real Estate project to obtain
economic benefits through the acquisition or
exploitation of properties such as housing,
offices, commercial premises, etc. Once the
properties are acquired, it is up to the settlors
to decide whether to resell them at a higher
price or to lease them. Thus, investors can
agree to contribute money to the development
of projects with limited financing.

a) Benefits: This type of investment
presents several advantages for
investors, including: i) The properties
acquired through the Real Estate
investment trust will not be part of
investors' estate, as the trust has an
autonomous equity; ii) The investors
and the trust created for this purpose
can invest in various projects
simultaneously; and iii) The economic
benefits associated with these types of
trusts are easily predictable, especially if
the properties are leased, as the
investment returns will be constant and
may even increase due to the financial
appreciation of the assets.

b) Limitations: REITs may present some
limitations such as: i) delays in obtaining
returns if invested in real estate projects
that are about to begin or are under
construction; ii) risks of investing with
insolvent  construction  companies,
which may lead to non-compliance; and,
iii) When invested in real estate projects
under construction, the capital becomes
inaccessible, rendering these
investments less or moderately liquid.

TAXES AND TAX BENEFITS ON REAL ESTATE
TRANSFERS

When a transfer of ownership of Real Estate is
made, both the owner and the buyer must
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consider various taxes, which vary according to
the location of the property. For properties in
urban areas, taxes such as “utilidad” (Capital
Gain Tax), “alcabalas” (Transfer Tax), and
special contribution for improvements, as well
as notary and registry fees must be paid.
Meanwhile, for properties located in rural areas,
the only tax to be paid is the transfer tax.

a) “Alcabalas” (Real Estate transfer tax):
This is a municipal (city) tax which is
paid when property rights over Real
Estate are transferred. It is applied in
several legal acts, such as the sales and
purchase of Real Estate, the transfer of
property by bequest to non-legitimate
beneficiaries, the transfer right of
enjoyment of sole property, as well as in
donations and transfer to mercantile
trusts. The amount to be paid is 1% of
the price or value of the Real Estate,
depending on the transaction.

b) “Utilidad” (Capital gains tax): This is a
tax applicable to capital gains resulting
from the difference between the
purchase value and the sale value of a
Real Estate property, and it is paid when
the property is sold. The taxpayer is the
owner of the property. The rate of this
tax is 10% and it is levied on the profits
or capital gain generated over the
property.

c) “Contribucion Especial de Mejoras” or
“CEM” __ (Special __ Contribution _ for
Improvements in _Real Estate): The
purpose of this tax is to recover part of
the municipal investment in the
construction and maintenance of
infrastructure such as streets, sidewalks
and community projects (markets,
schools, hospitals, etc.). The obligation
of payment of this contribution is upon
completion of public works, which are
expected to increase the value of the
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property. This contribution is payable by
the beneficiaries of the revaluation of
the property. The amount to be paid is
determined by law and by the reports of
the valuation and cadastre unit of the
City Hall.

d) Provincial Council, Notary and Property
Registry Fees: Finally, there are two
registration fees: i) the registration tax
before the Land Registry, and ii) the
registration fee before the Provincial
Council, which must be paid by the
buyer of the property, unless otherwise
agreed.

Furthermore, our legal system contemplates a
wide range of tax benefits, exemptions and
incentives that are important to consider when
investing in the country, since they encourage
and promote international investment, and are
as follows:

a) Tax Benefits: There are tax benefits in
the purchase of certain construction
materials regarding to the Value Added
Tax (Impuesto al Valor Agregado),
decreasing the rate from 15% to 5%.

b) Tax incentives: There are a series of
economic sectors in which the
Ecuadorian State gives special
treatment for activities dedicated to
tourism, construction, industry,
commerce, productive, educational,
sports, charitable activities, among
others. This means that it will be
possible to reduce up to fifty percent of
the values that must be paid by the
different taxpayers of certain taxes,
such as those mentioned in this section
of the article. It is very important to
mention that these tax incentives will
apply in the case of individuals or legal
entities that make new investments in
the aforementioned activities.
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FINANCING
DEVELOPERS

OPTIONS FOR PROJECT

1. Mortgage:

A mortgage is a guarantee by which the owner
of the property (debtor) offers their property as
collateral to secure the fulfilment of a debt,
usually in exchange for a loan. For its perfection,
a mortage must be executed before Notary
Public and registered in the local registry.

2. Guarantee Trust:

The guarantee trust is not a form of financing
but rather a more efficient and effective
security mechanism for investors who finance
or lend to real estate projects. This trust
operates as follows: the loan applicant
establishes a trust by transferring a movable or
immovable asset equivalent to the loan amount
plus interest. The fiduciary instructions dictate
that if the borrower fails to meet the payment
obligation within the agreed timeframe, the
trustee will transfer the specified asset to the
beneficiary, typically the investor or financial
institution. No judicial authorization is required
to enforce the guarantee, and the complex
legal processes typically associated with such
operations are avoided. As a result, the
guarantee trust is far more attractive to
investors, offering a more secure and
streamlined method with reduced risk of
resource loss in the event of default.
Consequently, real estate projects are
increasingly using this type of guarantee to
secure loans or financing.

3. Direct Financing:

Direct financing refers to funds obtained from a
source  without the involvement of
intermediaries. This type of financing is
established through agreements between the
developer and the financier, bypassing
conventional financial institutions.
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KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER BRITISH LAW

1. Introduction

Historically, there has been significant
investment by overseas individuals and
corporations in real estate in England and
Wales and in particular in central London,
which is perceived as a safe haven for overseas
investors. Much of the recent overseas
investment has been focused on residential real
estate, but there has also been substantial
investment in commercial real estate.

This guide applies to real estate in England and
Wales, but it is not applicable to other parts of
the United Kingdom, namely Scotland and
Northern Ireland; or to dependencies such as
the Channel Islands or the Isle of Man, which
have their own separate legal systems.

2. Tenure

Real estate in England and Wales may be any of
the following:

Freehold

Freehold real estate is the absolute property of
its owner, subject to any rights and title
covenants in favour of third parties. These may
affect how the real estate is used.

Leasehold

Leasehold real estate is held under a lease for a
fixed period, usually subject to the payment of
rent and the performance of obligations or
covenants contained in the lease. The terms of
the lease will dictate whether the leaseholder is
entitled to transfer its interest to a third party
or whether it can sublet either the whole or
part of the real estate.

Commonhold

This is a relatively new type of real estate
ownership. It allows perpetual “strata”
ownership of a multi-occupied residential
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property by the individual unitholders, with
joint responsibility over communal areas and
facilities. However, commonhold has, for
various reasons, failed to gain traction in the
marketplace and is rarely used (although the
UK  government hopes to revitalise
commonhold in the near future). Residential
apartments are, therefore, almost always
owned under a long lease.

3. Know your client (KYC)

It is necessary to carry out due diligence on the
purchasing entity to comply with UK Anti-
Money Laundering Regulations. The documents
which are required will vary depending on the
purchasing entity, but they need to establish
the identity of the purchaser and its ultimate
beneficial owner.

4. Individual stages in a real estate purchase

It is customary for real estate to be sold by a
two-stage process. Firstly, the parties enter a
contract in which the seller agrees to sell the
property to the buyer. This process, known as
“exchange of contracts,” has the effect of
passing the beneficial interest in the property
to the buyer. In the second stage, typically
about 28 days later, the seller transfers the
legal title to the buyer. This is known as
“completion.” It is possible, however, for the
parties to proceed straight to completion and
this is sometimes done when timing is critical.

Before signing the purchase contract

After the buyer’s offer has been accepted, but
before the purchase contract is “exchanged”
(i.e., becomes legally binding), the buyer’s
solicitors will negotiate with the solicitors
acting for the seller and conduct investigations
relating to various matters, such as:

e the form of the purchase contract;
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e the title documents, including any leases
and other matters subject to which the
real estate is being sold; and

e searches with various local authorities or
statutory bodies to ascertain matters
which may affect the real estate or its use,
including environmental matters.

It is important to note that, during this
investigatory period, the seller of the real
estate generally is not contractually bound to
the buyer and is free to deal with other
prospective buyers. It may be possible,
however, to negotiate an exclusivity agreement
that will prevent the seller from negotiating
with a third party for a limited period.

A prudent buyer should always commission a
structural survey of the real estate, and this
should be carried out prior to any exchange of
contracts, as generally no warranties are given
by the seller as to the state and condition of the
real estate. It may also be advisable for the
buyer to have soil or other technical
investigations made, particularly where a
development site is being acquired or where it
is possible that the real estate has been used
for purposes causing contamination.
Environmental protection legislation may
require the owner of a contaminated site to
incur substantial clean-up costs in respect of
waste left by a previous owner, and a tenant
can sometimes be liable for such matters under
the terms of the lease either directly or
indirectly through the service charge.

Exchange of contracts

Once the contract has been negotiated and
agreed and the buyer’s investigations have
been completed, the parties will then proceed
to “exchange” formal written contracts. It is
usual for a buyer to pay a deposit, often but not
always of 10% of the purchase price on
exchange, which sum is liable to be forfeited if
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the buyer does not “complete” (i.e. close) the
purchase. Completion of the actual transfer of
the real estate follows a pre-agreed period
following exchange of contracts, typically about
28 days.

Once contracts have been exchanged, both
parties, subject to the terms of the contract,
become bound to continue with the transaction
and neither party can withdraw. Where the
buyer is borrowing all or part of the price, it is
highly advisable that the lender’s financial
commitment is in place before exchange of
contracts. The buyer may also need to arrange
insurance as from exchange of contracts.

Registration of the buyer’s title

Following completion, the buyer’s solicitor will
pay any purchase tax (in England, SDLT and in
Wales, LTT) due on the purchase and apply to
the Land Registry to have the change of
ownership and any mortgage registered. If the
buyer is a company, the mortgage will also
need to be registered at Companies House. If
the buyer is an overseas entity, details of the
entity’s ultimate beneficial owners need to be
registered at Companies House.

5. Lender’s requirements

Each lender’s requirements will vary depending
on the real estate, the identity of the borrower
and the nature of the transaction but,
generally, on investment real estate a lender
will require the following:

e a satisfactory valuation from the lender’s
valuers;

e 3 satisfactory certificate of title from the
lender’s solicitors confirming that the
lender will obtain a good and marketable
title to the real estate;

e full information about the proposed
borrower, including company accounts
(where applicable); and
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e where the real estate is bought as an
investment, details of the occupiers of the
real estate and the passing rents.

6. Leasing of commercial premises

Leases of commercial real estate generally fall
into one of two categories:

e a building or “ground” lease at a premium
for a long period, usually at least 125
years, possibly acquired as a capital
investment to be sublet to occupational
subtenants; or

e an occupational lease for a shorter term
(say, up to 25 years but often these days
much shorter) at an open market rent.

Long-term leases of commercial real estate are
not uncommon, especially where there are
plant and machinery tax benefits (capital
allowances) that the freeholder wishes to
retain or where the freeholder will not willingly
part with the freehold. Residential apartments
are also owned by means of a long lease.

The liabilities of a tenant will depend on what is
agreed between landlord and tenant and are
subject to negotiation. Generally, however, an
occupational tenant would expect to be
responsible for the costs of repairs, insurance,
business rates (local taxes) and outgoings.
There may also be an obligation to contribute
by way of service charge for services provided
by the landlord. The lease is likely to prevent
the tenant from making substantial alterations.
The lease may also prevent the tenant from
subletting or disposing of the lease to a new
tenant without the landlord’s prior written
consent.

The rent under an occupational lease generally
reflects the open market letting value of the
premises and, depending on the length of lease
term, there may be rent reviews at
predetermined intervals (typically five years).

ILN Real Estate Group - Buying and Selling Real Estate Series

The rent under a building or ground lease,
however, is usually nominal, reflecting the fact
that a capital premium has been paid on the
grant of the lease.

The occupying tenant of business premises
normally has a statutory right to renew the
lease on the expiry of the contractual term. This
right can be excluded by agreement between
the landlord and tenant by following a
prescribed procedure. Most underleases and
short-term leases (e.g. five years or less) will
exclude the right to renew.

Depending on the state of the market and the
particular real estate, the tenant of an
occupational lease should seek to negotiate:

e aninitial rent-free period;

e an unconditional right to terminate the
lease early (a “break right”); and

e alimit on service charge payments.

The first draft of a lease will normally be
prepared by the landlord’s solicitor and the
terms will be negotiated by the tenant's
solicitor who will make similar searches and
enquiries to those on a freehold purchase. A
landlord will frequently require security if the
tenant is an overseas company or a private
limited company. This may take the form of a
parent company guarantee or a “rent deposit.”
A rent deposit is a sum of money equal to (say)
six to 12 months’ rent, held by the landlord, to
be used by the landlord in the event of a
default by the tenant; it will be returned at the
end of the lease or in other agreed
circumstances.

A well-advised tenant will also want to
commission a survey of the premises, especially
where the lease requires the tenant to repair
and maintain the structure.

A tenant taking a transfer of a lease from an
existing tenant is unlikely to have the
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opportunity to negotiate the terms of the lease
but will have to take it on its existing terms.

An original tenant or a tenant who takes a
transfer of a lease originally granted before 1
January 1996 is likely to have to remain liable
under its terms for the remainder of the lease
period, even though it subsequently transfers it
to a new tenant, if there is a subsequent
default.

An original tenant or a tenant who takes a
transfer of a lease granted on or after 1 January
1996 is likely to have to guarantee any new
tenant to whom it transfers the lease for the
period that that particular tenant remains the
tenant, but its guarantee will cease if the new
tenant later transfers the lease to another

party.

7. Ownership structure

The choice of ownership structure is often tax
driven. We look at tax in the next section but

here we focus on the non-tax facets of different
types of ownership.

Personal ownership / Directly held

Advantages: Simple and cost effective. There is
no structure to maintain and no annual running
costs.

Disadvantages: Details of land ownership are
held on a central, searchable register at the
Land Registry. If owned through a nominee (be
they a corporate entity or trustees of a bare
trust), only the nominee’s details appear on the
title, but UK corporate nominees have had to
disclose their ultimate beneficial owner on a
separate public register (see below) since June
2016. This was extended to offshore corporate
nominees in 2022, and these now must register
as a trustee on HMRC’s Trust Registration
Service (not public) and verify their beneficial
owners through registration on the Register of
Overseas Entities (ROE) (public). A UK Will and
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UK Property and Financial Affairs Lasting Power
of Attorney should be considered, to avoid a
loss of control over the property in the event of
death or incapacity. The asset will be exposed
to claims from creditors and potentially also on
divorce or relationship breakdown.

Company regqistered in UK

Advantages: Annual running costs are usually
less than for offshore registered companies
where corporate fiduciaries located in offshore
jurisdictions often provide the directors. The
company affords limited liability.

Disadvantages: Since June 2016, those owning
more than 25% of the ultimate beneficial
ownership of a company must appear on a
publicly searchable register held at the UK’s
Companies House. Corporate governance
documentation, such as company articles and
possibly shareholders’ agreements, in addition
to a Will (a UK Will may not be the most
appropriate one in the circumstances) and a UK
Property and Financial Affairs Lasting Power of
Attorney, may be required in order to regulate
who controls the company in the event of
death, divorce or incapacity. The shares owned
by the ultimate beneficial owner of the
company will still be considered in the event of
financial claims but pre-emption rights in the
company’s articles may prevent the shares
being transferred to satisfy creditors.

Company registered offshore (i.e., outside UK)

Advantages: Following the introduction of the
ROE, it is hard to see any advantages over UK
corporates.

Disadvantages: Annual running costs can be
high. Provisions requiring the disclosure of
ultimate beneficial ownership, like the rules
that apply to UK companies, were introduced in
August 2022. As with a UK company, local
corporate governance documentation and the
most appropriate Will and a Power of Attorney
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(most likely in the jurisdiction of the offshore
company) may also be required to determine
who controls the company in the event of
death, divorce, or incapacity.

Partnerships

For UK partnerships, the identity of the
partners is not disclosed unless the partnership
is a Limited Liability Partnership, in which case
the members of the partnership will appear on
a publicly searchable register at Companies
House. Offshore partnerships must register on
the ROE and disclose their beneficial owners.

Trusts (UK or offshore)

Advantages: Common law jurisdictions often
have a significant body of law associated with
trusts and their operation, providing certainty
as to how they can be used. Trust assets can
benefit  successive  generations.  Often
beneficiaries do not hold a fixed share of trust
assets, so a beneficiary’s death or incapacity
does not affect the administration of the trust’s
assets. Appropriately structured trusts may also
offer protection against claims by third parties,
such as creditors or on divorce or relationship
breakdown. Trusts do not have to register on
the ROE unless the trustee is a corporate.

Disadvantages: Annual running costs can be
high. The trust model may, in the opinion of
some, confer insufficient control on the person
contributing the wealth to the trust structure.
In certain trust jurisdictions (especially the UK),
the law may be perceived as allowing the
beneficiaries to have too much influence. The
trustees’ fiduciary obligation to act in the best
interests of the beneficiaries may prove too
constraining. In 2022 The Trust Registration
Service was expanded, requiring (broadly
speaking) trustees of non-UK trusts who
acquire UK land on or after 6 October 2020 or
enter a business relationship with a ‘UK
relevant person’ (e.g. a UK professional adviser)
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on or after 6 October 2020 to register. Trusts
with a UK tax liability (on or offshore) are
required to register in any event.

8. Tax implications of ownership structures

Please note that changes to CGT are expected
in the Budget on 30 October 2024. The UK
Government also intends to charge IHT
according to a new residence-based system as
from 6 April 2025, which may affect the advice
below.

Tax is a major consideration for investors. The
taxes that need to be considered include:

e In England, stamp duty land tax (SDLT)
rates differ significantly depending on
whether the real estate is commercial or
residential.

o For commercial real estate, the rate of
tax is 0% on the first £150,000 of the
purchase price, 2% on the next
£100,000 and 5% on the remaining
amount.

o For residential real estate, the rates
are 0% on the first £250,000 of the
purchase price, 5% on the next
£675,000, 10% on the next £575,000
and 12% on any remaining amount.
The relevant rates for purchasers of
additional residential real estate
(whether buy-to-let property or
second homes) are 3%, 8%, 13% and
15% respectively. First-time buyers of
properties worth up to £625,000 may
pay a reduced rate of SDLT. An
additional SDLT surcharge of 2% if
certain other criteria are met for non-
residents buying residential property
in England was introduced in April
2021.
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o Various reliefs may apply. These are
complex and outside the scope of this
guide.

o With regard to leases, a 1% rate of
SDLT will be due on the net present
value of the rent, above £250,000
(residential) or £150,000 (non-
residential/mixed), which is calculated
using a formula that considers various
factors, including the fact that rents to
be received in the future have a lower
value than rents received
immediately.

o For commercial leases, where the net
present value exceeds £5m, the rate
of SDLT for the proportion of the net
present value above £5m is 2% rather
than 1%

o A 15% SDLT rate applies to the entire
purchase price when residential real
estate costing more than £500,000 is
acquired by certain “non-natural
persons” (NNPs). These include
companies and partnerships with a
corporate partner but not trustees.
Relief from the 15% charge (with the
effect that the normal rates apply)
may be claimed by NNPs carrying on
real estate development or using real
estate for commercial renting to third
parties. Conditions apply.

In Wales, land transaction tax (LTT) is
payable instead of SDLT. The two taxes
(and the reliefs that apply) are broadly
similar but there are some technical
differences and also differences in the
rates of tax that apply:

o For commercial real estate, the
rate of tax is 0% on the first
£225,000 of the purchase price,
1% on the next £25,000, 5% on
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the next £750,000 and 6% on the
remaining amount.

o For residential real estate, the
rates are 0% on the first
£225,000 of the purchase price,
6% on the next £175,000, 7.5%
on the next £350,000; 10% on
the next £750,000 and 12% on
the remaining amount.
Purchases of additional
residential real estate (or
purchases of residential real
estate by companies) attract
higher rates up to a maximum of
16% on any portion of the
purchase price that exceeds
£1.5m. There is no first-time
buyer’s relief in Wales.

o With regard to commercial (but
not residential) leases, a 1% rate
of LTT is applied to the net
present value of the rent above
£225,000. Where the net
present value exceeds £2m, the
rate of LTT for the proportion of
the net present value above £2m
is 2% rather than 1%.

o Unlike in England, NNPs of
residential real estate do not pay
an enhanced rate of LTT.

Annual Tax on Enveloped Dwellings
(ATED) came into effect on 1 April 2013
and is currently payable only in respect of
residential properties owned by NNPs
worth in excess of £500,000 on 1 April
2012 (or at acquisition if later). From
ATED tax year 2023/24, the valuation date
changed to 1 April 2022 for properties
held on that date. ATED is an annual
charge of up to £287,500 per year (as at
ATED tax year 2024/25), calculated by
reference to real estate value bands.
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Rates increase in line with the Consumer
Prices Index each vyear. Relief may be
claimed by NNPs carrying on real estate
development or using real estate for
commercial renting to third parties,
commercial trade purposes or as
employee accommodation. Conditions
apply.

For interests in UK land (residential or
commercial) owned by non-resident
individuals or trustees, Non-Resident
Capital Gains Tax (NRCGT) may be
payable at rates of either 18% or 28%
(residential property) or 10% / 20% (non-
residential property) (rate depends on
total UK income and gains) on gains
realised on a disposal of the real estate.
Main home relief may be available to
exempt some or all of the gain if relevant
conditions are met.

Disposals of interests in UK land
(residential or commercial) directly
owned by non-resident companies are
subject to UK corporation tax. The
current rate of corporation tax is 25%. No
main home relief can be claimed.

From 6 April 2019, disposals of assets
deriving at least 75% of their value from
UK land (commercial or residential) by
non-resident persons who have a
substantial (25%) indirect interest in the
land are also chargeable to NRCGT or
corporation tax (other conditions apply).
For example, disposals of shares in
‘property rich’ offshore companies are
caught.

In certain situations, re-basing of assets to
their 5 April 2019 market value will be
applied automatically unless an election is
made.
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On or after 27 October 2021, disposals of
UK residential property interests must be
reported, and any CGT paid, within 60
days of completion.

Income tax (IT) is payable by individuals
on rental income. Various deductions are
permitted against rental income,
including interest payable on a loan to
purchase or improve the real estate.
However, from 6 April 2017 a phased
withdrawal of interest deductibility
applies to individuals (but not companies).
Capital allowances may also be available
for commercial real estate.

UK resident companies are liable to
corporation tax on their profits (rental
income, capital gains or trading income).
As from 6 April 2020, non-UK resident
companies are subject to corporation tax
on income deriving from UK properties.

Inheritance tax (IHT). Non-UK domiciled
individuals are liable to IHT on their UK
situated assets, which includes UK real
estate. Holding UK situated assets on
death, or gifting them in lifetime, can
give rise to IHT liability of 40%. Since 6
April 2017, it is no longer possible to
avoid an IHT exposure by holding UK
residential property through an offshore
company — the company is now
effectively transparent for IHT purposes
if it is the equivalent of a close company
and its value is attributable, directly or
indirectly, to UK residential property.
Trusts holding shares in offshore
companies with UK residential property
interests require review, as they can be
subject to periodic charges to IHT and
give rise to IHT issues for settlors who
are also beneficiaries. Loans made to
third parties to facilitate the purchase of
UK residential property can, in certain
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situations, cause the lender to have an
IHT exposure. Certain debts, however,
remain deductible when calculating the
value of an asset for IHT purposes.

e Value added tax (VAT). This is applicable
to commercial real estate only.

concern (TOGC). A TOGC is generally
available to a purchaser of investment
real estate, but there are conditions that
include the buyer registering for VAT and
submitting quarterly VAT returns to the
UK'’s revenue authorities.

Commercial real estate is exempt from The interrelationship of each of these taxes and
VAT unless the sale is of the freehold of a the formalities which need to be complied with
new or partly completed commercial are complex and careful consideration needs to
property, or the owner opts to tax (which be given to their application to the acquisition
most do in practice). VAT is payable at the of any specified real estate. By way of example,
standard rate of VAT, which is currently the following table compares ownership by an
20%, unless it is possible to structure an offshore company with personal ownership.

acquisition as a transfer of a going

Ownership by Offshore Company Ownership by Individual

ATED Yes, annual charge, depending on value

CGT No

CcT Yes, rental income (mortgage interest will remain
deductible) and on disposal on gains at 25%. No main
home relief

IHT Participators in offshore company have IHT exposure

(40% on death, subject to exemptions and reliefs)

IT No (see CT above)

SDLT Potentially at higher flat 15% rate if purchase price
>£500,000. Additional rates apply from 1 April 2021 to
purchases by non-UK residents

No

Yes, on disposal on gains. At rates of 18% or 24%
(residential) or 10% / 20% (commercial). Relief may
be available if property used as main residence

No

Yes, immediate exposure (40% on death, subject to
exemptions and reliefs)

Rental income taxed at 20%/40%/45%. No
deductibility of mortgage interest

Stepped rates between 0% and 12%. Higher rates
apply to purchases of residential buy-to-let and
second residences. Additional rates apply from 1
April 2021 to purchases by non-UK residents

9. Expenses

The buyer will have to meet at least the
following additional expenses at completion of
the transaction:

e Land Registry fees ranging from £20 to
£1,105, depending on the value of the
real estate. This is significantly less than
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the registration or cadastral fees payable
in most other European countries.

Legal and other professional fees, which
are generally agreed at levels to reflect
the purchase price and professional input.
These fees will bear VAT at the then
current rate (currently 20%), even for
overseas investors. Each party usually
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meets its own professional advisers’ fees
unless agreed otherwise. A tenant who is
subletting or transferring the lease will
usually be required to pay the landlord’s
professional fees for the consent to the
subletting or transfer.

e The seller, not the buyer, pays the selling
agent’s fees. These typically vary from 1%-
3%, depending on whether the real estate
is commercial or residential, with fees for
auction sales generally higher than for
private sales. Payment of the agent’s fee
is normally conditional on completion of
the sale.

e Some buyers may instruct a buyer’s agent
to help them find a suitable property. The
fee payable to the agent normally varies
from 1-3%. These “finder’'s fees” are
sometimes found in the high-end London
residential market, where there may be
stiff competition for prime real estate.

e Fees incurred in obtaining finance.

e Miscellaneous expenses such as search
fees of approximately £2,000-£2,500 per
property and bank transfer fees.

10. Constraints on development

Town planning legislation

Development may generally not be undertaken
without planning permission obtained under
the Town and Country Planning Act 1990
(although there are various exceptions).

“Development” may take one of two forms:

e the making of a material change in the
use of land or of an existing building; or

e the erection of new buildings or the
extension or other alteration of existing
buildings (and, in some cases, the
demolition of an existing building).
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Applications for planning permission are made
to the local planning authority in the first
instance and there is a right of appeal to the
Planning Inspectorate against a refusal of
permission.

Certain  additional  controls apply if
development is proposed within a conservation
area or if listed buildings are affected.

Other controls

The development and use of buildings may be
governed by other statutory controls that
regulate the quality and form of construction
and the safety of the building. This is
particularly so in relation to high-rise residential
buildings (seven storeys or above). Building
regulations cover the technical standard that
building works need to meet and the
procedures that need to be followed.

In the case of leasehold land, the lease may
have controls on both kinds of development.

Disclaimer

This note is for general guidance only. Specific legal
advice should be obtained in all cases. Fladgate LLP is
regulated by Solicitors Regulation Authority, number
484783.

Fladgate LLP accepts no liability for anything contained in
this brochure or for any reader who relies on its content.
Before concrete actions or decisions are taken by you or
your business, you should seek specific legal advice. We
remain at your disposal in relation to questions regarding
this note and in relation to your current or planned
commercial or residential activity in the UK and look
forward to assisting you.

OFladgate 2024. This material is the copyright of
Fladgate LLP and is not to be reproduced in whole or in
part without prior written consent.

September 2024
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KEY FACTS OF REAL ESTATE ACQUISITIONS UNDER GREEK LAW
1. PROCEDURE — MAIN STEPS OF REAL ESTATE

ACQUISITION UNDER GREEK LAW.

Acquisition of a real estate property in Greece
includes mainly the following steps:

Finding the property to be purchased, with
the possible assistance of a real estate
agent. Usually, the agent’s fee amounts to
2% of the purchase price but can be
negotiated between the parties.

Obtain a Greek Tax Registration Number.
This procedure is simple and does not
require the presence of the foreigner in
Greece, since it can be carried out by a third
party, by virtue of a Power of Attorney.

Legal due diligence of the property. After
having found the property and before
proceeding to the execution of any deed or
agreement, the purchaser should appoint a
lawyer to perform a complete legal due
diligence of the property, which includes a
detailed audit of the rights of the seller and
his predecessors, as well as research on any
possibly existing encumbrances (mortgages,
claims, etc.). Legal due diligence s
performed with the Land Registry or
Cadastre of the region in which the
property lies. It is noted that the
responsibility for this very important step
lies with the purchaser, given that Greek
notaries are not obliged to (and will not)
perform such a due diligence.

Technical due diligence. It is performed by a
civil engineer and is mostly needed in cases
where the property to be purchased is a
non-constructed land or lies outside the
urban plan. Technical due diligence aims to
ensure that the property meets all legal
requirements for the construction of
buildings to be allowed, and, in cases where
the property to be purchased is already
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built, to determine whether the already
existing building(s) include any illegal
constructions which need to be settled,
according to the relevant laws.

e [ssuance of the required certificates and
other documents. In order for a property
purchase to take place, a number of
certificates must be produced to the notary
public, which pertain to the seller.

e Execution of the notarial purchase deed. In
Greece, purchase of any real estate
property is performed solely by virtue of a
notarial deed. Execution of such a deed
takes place before a notary public. The
notary public is usually chosen by the
purchaser, who also pays the relevant
notary fees. Both the seller and the
purchaser may either appear in person
before the notary in order to execute the
deed, or they may appoint someone else to
execute it in their name and on their behalf,
by virtue of a notarized Power of Attorney.

e Registration of the notarial purchase deed
with _the Land Registry or Cadastre. In
Greece, a purchaser of a property becomes
the property’s owner only after the notarial
purchase deed is registered with the
competent Land Registry or Cadastre. Such
registration entails certain fees which are
paid by the purchaser (and their amount is
indicated herein below).

2. TIMELINE

The time required for the conclusion of a
purchase of a real estate property depends on
the complexity of each case. In regular cases,
after the property has been found, purchase
procedures are normally concluded within a
period of 1,5 — 3 months approximately.
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4. MAIN CONTENT OF THE PURCHASE DEED
- The Contracting Parties
- Detailed description of the property

- Detailed description of the ownership
rights of the seller and his predecessors

- The price
- The payment terms in detail
- Other clauses depending on each case.

The notary will read the deed aloud for both
parties, but purchase deeds are drafted only in
Greek. Therefore, non-Greek-speaking
purchasers (if personally attending the
execution of the deed) will need to appoint a
translator.

5. FEES AND EXPENSES CONNECTED WITH
THE EXECUTION OF THE NOTARIAL
PURCHASE DEED. TO BE PAID BY THE
PURCHASER.

e Notarial Fees. They are calculated
gradually, as a percentage upon the
value of the purchase deed, ranging
from 0,80% for the part of the value up
to 120.000,00 € to 0,10% for any
amount beyond 20.000.000,01 &£.
Notarial fees are subject to VAT 24%.

e Lawyer’s Fees. The presence of a lawyer at
the time of execution of the purchase deed
is no longer required under law. It is,
however, strongly recommended, in order
to secure the accuracy of the deed’s
content in relation to the description of the
property, the description of the sequence of
rights of the seller and his predecessors,
etc. Lawyer’s fees for the performance of
the legal due diligence and the attendance
of the execution of the purchase deed are
agreed between the client and the lawyer
and depend on the value of the transaction
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and the complexity of each case. Lawyer’s
fees are subject to VAT 24%.

e Registration Fees. The fees for the
registration of the notarial purchase deed
with the Land Registry or Cadastre amount
approximately to 0,475% upon the value of
the deed and are subject to VAT 24%.

6. FINANCING

The most common way of financing the
purchase of a real estate property is through a
bank loan. In order to grant a loan, Greek banks
examine the financial situation of the purchaser.
Greek banks have the current commercial value
of the property estimated by a civil engineer of
their own choice and grant loans for an amount
not exceeding the 70-75% of such estimation.
Before the loan is disbursed (directly to the
seller) the bank shall register a mortgage upon
the property for an amount of approx. 120% of
the loan.

7. TAX TREATMENT

a. Taxes imposed at the time of purchase
of the property. To be paid by the
purchaser.

e Transfer Tax

Before the execution of the notarial
purchase deed, the purchaser is
obliged to pay the corresponding
transfer tax. Such tax amounts to 3%
upon the value of the property.

It should be noted that Greek Law
also provides for an exemption —
under certain conditions — from the
payment of the transfer tax. This
exemption applies only to
purchasers that already reside or
intend to be established in Greece
and fall into the following
categories: (i) Greeks, (ii) repatriates
from Albania, Turkey and countries
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of the former Soviet Union, (iii) EU
citizens and citizens of the European
Economic Area, (iv) acknowledged
r